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Report of the Attorney General ! 


State of Nebraska, Legal Department. 
Lincoln: Nebraska, November 30, 1916. 


To John H. Morehead. 
Governor of the State of Nebraska, 

Lincoln. 

Sir: 

Herewith you will find self-explanatory report of the 
department of the attorney general, covering the period 
from December 1, 1914, to December 1, 1916. 

There is now in the hands of the printer, for publies- 
tion, manuscript of the epinions rendered by this depart- 
ment and a list of the many cases now pending in the several 
courts, in which the state is interested. 

On account of the adoption of the prohibitory amend- 
ment, in the light of experience of each of the other states in 
. the Union which have adopted a similar one, in order that 
the same may be made effective as contemplated by the 
people, it is absolutely cssential that a sufficient appro- 
priation to this department be made to meet the necessary 
expenses of investigating alleged violations and prosecuting 
those who violate the law. The failure to make ample appro- 
priation for this purpose would weaken the force and effect 
of law, which should not be tolerated. Inasmuch as the coun- 
ty attorneys are required to discharge their duties in many 
respects in conjunction with this department, power should 
be vested in the attorney general to remove any county at- 
torney who declines, when requested in writing by the at- 
torney general, to prosecute cases growing out of the liquor 
traffic, and proceed with the prosecution himself. An ap- 
propriation for this branch of cases alone should be $100,- 


000, 
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There is now pending in the federal court the case of 
Missouri Pacific Railway Company v. Nebraska State Rail- 
way Commission and the Attorney General, seeking to 
nullify the two-cent passenger fare law and the mileage 
book statute. The case is partially tried, and will, no doubt, 
be taken to the United States supreme court. It takes 
money to employ expert accountants and necessary assist- 
ants, with reference to the physical valuation, expenses and 
profits, etc., of the railroad. A similar case is that of the 
Chicago, Rock Island & Pacifie Railway Company, and in ali 
probability each of the several carriers will undertake a 
similar case, from the present outlook. Hach of the several 
earriers have also enjoined the railway commission and the 
attorney general in a controversy over what is generally 
known as rate order No. 19, there being seven distinct cases. 
Much evidence must necessarily be taken in such cases and 
trial had. No doubt, these cases will also go to the supreme 
court of the United States. There is a case pending in Chi- 
cago, involving a question of vital importance to the proper 
construction of the power of the interstate commerce com- 
mission to displace and nullify acts of state legislatures and 
railway commissions in so far as they affeet rates wholly 
within the state. That the attorney general may properly 
prepare and fortify himself to protect the state’s interest, 
it is essential that ample funds be provided for such pur- 
pose. There were not funds provided by the last legislature 
to mect the anticipated expenses of this department, and 
some work which should have been done has necessarily 
been delayed because I have not the means to employ special 
accountants for the specific work necessary to properly pre- 
sent some of the cases, but have been obliged to wait upon 
the state railway commission, which in fact has been over- 
worked and could not possibly reach many of the matters 
desired by this department. It is impossible to state how 
much will be required, but for much less work than is antic- 
ipated here severai of our sister states have appropriated to 
the department of the attorney general amounts ranging 
from $50,000 to $75,000. 

A. careful investigation into alleged trusts or monopo- 
lies, and proper prosecution of the same: cannot be success- 
fully conducted, and there are indications such proceedings 
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should take place in the way of investigations and prosecu- 
tions, for less than $10,000 or $15,000. 

Too great an interest cannot be taken in the welfare 
of the irrigation interests and water users in western Ne- 
braska, the magnitude and importance of which are diffi- 
cult to estimate. The last legislature appropriated $12,500 
to my department for assistance in behalf of the irrigation 
rights of Nebraska, and the water users of western Nebras- 
ka. Suits are now pending in the federal court at Denver, 
and much of the work has been accomplished in the way or 
making the necessary surveys on the north and south Platte 
river and the gathering together of the necessary evidence 
to show the rights of the citizens of Nebraska, but the ex- 
perience in the case of Wyoming v. Colorado, which was re- 
cently argued in the United States supreme court, and 
which is of vital interest to this state: convinces me that 
to properly protect the interests of western Nebraska a spe- 
cific appropriation of $50,000 should be made to this de- 
partment. 

Some additional powers should be granted the attorney 
general, with reference to the prosecution of trusts and mo- 
nopolies. 

There should be an appropriation of $10,000 for use 
in general prosecutions. 

There is insufficient office room at the present time 
provided for the department of the attorney general. Ex- 
tra stenographie help will be required, traveling expenses, 
postage and general maintenance will be much greater dur- 
ing the next biennium for reasons hereinbefore given, and 
for such purpose there should be appropriated $5,000. 

The following salary appropriations should be made: 


Attorney General 
pi. eee) $2,000 


Per annum .. 
For biennium 


$4,000 


Deputy Attorney General 


Per annum ..... 
For biennium 

First Assistant Attorney General 
Per annum ..... 
For biennium 
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Second Assistant Attorney General 
OT ODN WN fcc mari bead $2,000 


Per annum 


For biennium .. $1,680 
Stenographer 

Per annum 

For biennium .. $1,680 


Respectfully submitted, 
WILLIS E. REED, 
Attorney General 


DISBURSEMENTS OF MONEY APPROPRIATED BY 
THE LEGISLATURE 


Appropriations, April 1, 1913, to April 1, 1915. 
ATTORNEY GENERAL'S SALARY 


1914, 
Dec. 1 By balance ... $ 1,000.00 
Dec. 19 To Grant G. Martin .... 500,00 
1915. 
Mar. 24 To Willis E, Reed ...............---.---0----: 500.00 
$ 1,000.00 $ 1,000.00 
DEPUTY ATTORNEY GENERAL'S SALARY 
1914, 


Dec. 1 By balance 


$ 666.68 


Dec. 19 To George W. Ayres 166.68 
1915. 

van, 28. To A. M. Morrigsee Gx2.ciiitinck. 105.64 

Feb. 25 To D. T. Barrett ... 33.33 

Feb. 25 To D. T. Barrett .. 166.66 

Mar. 27 To D. T. Barrett 166.68 

Apr. 1 To balance unexpended 27.69 


$ 666.68 $ 666.68 


ASSISTANT ATTORNEY GENERAL'S SALARY 


1914, 
Mec, 1 By DAIANCE: <0... secee-—p eee. _$ 666.68 
Dee, 19: To F.. Wh, Wdwertor .ccccstcsctcscsswerssscs! $ 166.68 

1915, 
Tam. 28 TOC. 8, ROG -.5..-.cccs-soren-sseessonssensersece 83.33 


Feb. 28 To C. S. Roe 166.66 
Mar. 27 ToC. S. Roe .. ee 166.66 
Apr. 1 = To balance unexpended ..................-2-+ 83.35 


$ 666.68 $ 666.68 
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Dee. 


Jan, 
Feb. 


Mar. 


Apr. 


Dec, 
Dec. 


Jan. 
Feb. 


Mar. 


Dec. 


Jan. 
Feb. 
Mar. 
Apr. 


POSTAGE, STATIONERY AND OTHER 


Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec, 
Dee. 


Dec. 
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SECOND ASSISTANT ATTORNEY GENERAL’S SALARY 


1914, 


1 


1915. 


28 


25. 


27 
1 


By balance ... 

To G. W. Ayres .- -..... .$ 166.66 

To G. W. Ares _ 166.66 

To. G. W. Ayres = 166.68 

To balance unexpended .................--. 3,100.00 
$ 3,600.00 


LEGAL STENOGRAPHER’S SALARY 


1914, 


1 
19 


By balance 
To Josephine Murphy .. 


1915. 


28 
25 
27 


To Josephine Murphy .. 
To Josephine Murpky 
To Josephine Murphy 


$ 


100.00 
100.00 
100.00 
100.00 


400.00 


STENOGRAPHER’'S SALARY 


1914. 


i 


By balance . 


1915. 


28 
25 
27 

1 


To Mrs. M. G. McCune 
To S. A. Porter . 
To S. A. Porter . 7 
To balance unexpended .................... 


$ 


1914. 


ro te 
OC mM ot ee 


te 
o 


By balance ...... 
To Harry Porter - 
To Capital Brief Co. 
To Lincoln Telephone Co. 
To Rudge & Guenzel .. 
To State Journal Co. - 
To Lawyers Co-Operative Publishing 

21 eee rae metic phoned daupecereciv acess 
To W. M. Benton .........2..--......scccceee 


39.78 
52.50 
70.00 
1,352.97 


1,515.25 


75 
15.00 
8.25 
2.10 
10.00 


2.00 
39.00 


$ 3,600.00 


$ 3,600.00 


3 400.00 


$ 400.00 


$ 1,515. 


le 
or 


$ 1,515.2 


ot 


OFFICE EXPENSES 


$ 1,331.12 


Jan. 
Jan. 
Jan. 
Jan. 
Jan, 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Feb. 
Feb. 
Feb. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
May 
May 
May 
May 
May 
June 
June 
June 
June 
June 
June 
June 
July 
July 
July 
July 
Aug. 
Aug. 
Aug. 


to 
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wo 


DISBURSEMENTS 


To Capital Brief Co, -....... 
To Legal News Printing Co. 
To Lincoln Telephone Co. 
To Harry Porter 
To Alex Wekesser 
To G. O. Hearn 
To Western Union Telegraph Co. 
To G. W. Bonnell 
To W. E. Reed 
To American Electric Co. - 
To G. W. Bonnell 
To Hale & Christensen 
To Lincoln Telephone Co. 
To Remington Typewriter Co. 
To Remington Typewriter Co. 
To Rudge & Guenzel -........... 
To Rudge & Guenzel . 
To Harry Porter 
To Western Union Telegraph Co, 
To Sanitary Towel Co. ............- 
To Miller & Paine . 
To Miller & Paine 
To Western Union Telegraph Co. 
To American Express Co. 
To Rudge & Guenzel . 
To Harry Porter 
To H. Herpolsheimer Co. . 
To American Electric Co. - 
To H. C. Lust & Co. 
To M. E. Logan ..__... 
To Rudge & Guenzel 
To Hardy Furniture Co. 
To Jacob North & Co. 
To Lincoln Telephone Co. 
To Harry Porter -........ 
To Harry Porter ... 
To Lincoln Fixture & Supply Co. 
To Lincoln Fixture & Supply Co. 
To Rudge & Guenzel.. 
To Korsmeyer Co. 

To Remington inypeycitert Co, 
To Western Union Telegraph Co. 
To Adams Express Co. 
To Lincoln Telephone Co. ...............- 


14.00 
12.00 
6.00 
3.45 
8.50 
60.00 
3.00 
20.00 
7.85 
9.35 
20.00 
190.00 
11.75 
3.50 
81.00 
288.01 
89.00 
7.93 
2.01 
4.50 
4.05 
10.75 
4.87 
1.05 
27.05 
1.25 
63.13 
28.10 
4.50 
18.60 
27.00 
28.90 
2.75 
14.05 
4.25 
50.80 
2.50 
1.00 
2.50 
14.35 
68.00 
239 
1.08 
9.00 
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Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 


Jan. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


Mar. 
Mar. 


Mar. 


Mar. 


Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 


To. W. W .Richardson ... 3.90 
To balance unexpended . 18.35 
$ 1,331.12 
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$ 1,331.12 


FOR USE OF ATTORNEY GENERAL IN PROSECUTIONS 


1914 


15 
15 


15 


By balance ... 

To J. S. Baer 1.00 
To L. H. Blackledge 75.00 
To J. S. Baer ...... 10.20 
To H. C. Lindsay 24.00 
To W, T. Thompson . 334.78 
To J. S. Baer ........ 83.55 
To L. B. Fuller . 50.00 
To C. L. Richards 10.00 
TO. Wie D5 DHOMPSON: socdipcriencteaterwenvnesn 150.00 
To G. M. Baird ......... 50.00 
To Jacob Nerth & Co. 4.50 
To G. W. Bonnell . 40.00 
To W. M. Benton 6.00 
To George Eros, ..... 10.00 
To W. T. Thompson 209.98 
To F. E, Edgerton . 250.00 
To Alex Wekesser . 7.50 
To U. P. R. R. Co. . 40.00 
To W. M. Benton 24.00 
To Adams Express Co. 5.85 
To D. L. Johnson .... 7 156.30 
To D. T. Barrett 42.80 
To M. E. Logan 4.00 
To. G. B. Chase 20.40 
To W. H. Irvine 19.20 
To. L. M. Filkins . 20.40 
To J. DeWall .... 19.20 
To G. W. McRoberts 20.40 
To A. J. Murray 20.40 
To S C. Hansen 18.60 
To. R. H. Parsons 19.80 
To. A. J. Wyman ... 19.20 
To Edwin Koch ... 19.20 
To. D. C. Liggett . 20.40 
To W. J. Pelaske 19.20 
To F. W. Helms ... 20.20 


$13,037.18 


Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 


15 
15 
15 


‘15 


15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 
15 


19 
19 
19 
22 
22, 
22 
22. 
22 


To W. J. Gielen 


To 


To. J. D. Sullivan 


To 
To 
To 
To 
To 
To 
To 


To 


To 
To 
To 


. I. F. Hale 


. J. G. Ashe . 


DISBURSEMENTS 


L. A. Smith .... 


A. Bolotin ..... 
Georgia Leeds . 
A. Monrad ..... 
J. M. Petersen 
W. Stroker ..... 
H. H. Lane 
S. A. Daniels -.. 
F. C. Abbott . 


W. C. Bongard 
Harry Palmer 
A. Baker ..... 
A. L. Hang . 
F. McCollom 
A. C. Bird .... 
W. J. Quirk 
M. I. Gray ux 
F. C. Hallberg 
H. C. Soule ... 
Mrs. A. Scheel 
A. O. Austin 
8. R. Bernstein 
A. Prescott 


G. H. Kearney 
E. J. Weidenbach - 
F. A. Stephani 
Della Winsberg .-. 
Robt. Irvine 
E. A. Quirk 
Frank Parsons 
G. A. Engh .. 
BE. P. Leeds .. 
R. J. Millward . 
Lincoln Telephone Co. . 
W. E. Reed 
W. T. Thompson 
Jacob North & Co. 
Hulse & Allen 
M. R. Emberson 
I, T. Hale. «<< 
A. L. Hang .. 
Frank Selin ... 


20.40 
20.40 
20.40 
20.40 
26.80 
21.20 
20.40 
20.40 
20.40 
20.40 
19.20 
17.80 
20.20 
20.40 
20.40 
20.40 
20.40 
20.40 
20.40 
19.20 
19.20 
17.40 
27.20 
21.20 
20.00 
20.60 
20,60 
22.20 
20.60 
19.20 
22.40 
25.50 
24.00 
90.00 
60.00 
71.70 
60.00 
13.20 
62.60 
284.51 
45.30 
238.75 
59.00 
18.20 
19.40 
13.00 


xii 


xlii 


Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 


Mar 


Mar. 
Mar. 
Mar. 


22 


22 


22 


22. 


22 


22 
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Don. As, Sinithy os 
To: M1. Gray ..... 
To F. McCollom 
To F. C. Hallberg 
To A. C, Bird _.. 
To W. J. Gillen 
To F. W. Helms 
To. A. Bolotin . 
To. J. D. Sullivan 
To F. A. Stephani ... 
To W. J. Pelaske . 
To D. C. Liggett ... 
To A. Baker ... 
To W. J. Quirk 
To. A. Monrad 
To. G. W. McRoberts . 
To. L. M. Filkens 
To. W. H. Irvine ... 
To Silas C. Hansen 
To A. J. Murray 
To Edwin Koch 
To A. J. Nyman ... 
To. W. C. Bongard 
To Georgia Leeds . 
To Harry Palmer . 
To F. C. Abbott _. 
To Walter Stroker 
To H. H. Lane .... 
To S. A. Daniels 
To J. M. Petersen 
To Robt. Irvine 
To G. A. Engh .. 
To. F. G. Parsons 
To E. P. Leeds 
To R. J. Millward .. 
To Albert Prescott .. 
To R. H. Parsons 
To A. O. Austin _. 
To. G. B. Chase ... 
To S. R. Bernstein 
To E. W. Aris 
To Greig Forrest 
To Harriette Downing .. 
To G. H. Kearney - 
To J. T. Ashe ... 
To R. S. Anderson ..........-......----------- 


19.60 
19.20 
20.40 
18.20 
20.40 
20.40 
20.40 
20.40 
20.40 
20.40 
19.20 
19.20 
20.00 
20.40 
19.20 
17.60 
20.40 
19.20 
20.30 
20.20 
19.20 
19.20 
19.00 
24.40 
20.40 
19.20 
20.40 
20.40 
15.80 
20.20 
25.50 
60.00 
90.00 
71.90 
60.00 
19.20 
19.80 
19.20 
20.40 
19.00 
18.80 
18.40 
12.80 
22.40 
22.20 
19.20 


DISBURSEMENTS xliii 


Mar. 22 To C. Morris . 17.40 
Mar. 22 To R. E. Marshall 17.40 
Mar. 22 To E. J. Weidenbach 23.20 
Mar. 22 To Mrs. A. Scheel 19.20 
Mar. 22 To Della Winsberg .... 19.20 
Mar. 22 To C. B. & Q. Ry. Co. 60.00 
Mar. 24 To D. T. Barrett 9.15 
Mar. 24 To West Publishing Co. 8.00 
Mar. 25 To Felix Newton 16.00 
Mar. 27 To G. W. Bonnell ... 60.00 
Mar. 31 To E. Walton 12.00 
Mar. 31 To M. Mendelsohn 12.00 
Mar. 31 To Bessie Fach 21.00 
Mar. 31 To M. Downey .... 6.00 
Mar. 31 To J. Dwyer . 21.00 
Mar. 31 To A. Casey 18.00 
Mar. 31 To A. M. Bryan 24.50 
Mar. 31 To K. Smith 6.00 
Mar. 31 To M. F. Donaldson 9.00 
Mar. 31 To F. G. Postma 18.00 
Mar. 31 To Clifford Thorne 54.00 
Mar. 31 To H. L. Wildfang 55.50 
Mar. 31 To W. J. Grady ... 27.50 
Mar. 31 To John Boyes 29.50 
Mar. 31 To W. Zimmerman 29.50 
Mar. 31 To Oscar Baddeley 46.31 
Mar. 31 To Charles Holderman 40.50 
Mar. 31 ToL. J. Holln .... 44.44 
Mar. 31 To R. W. Carpenter 15.00 
Mar. 31 To T. P. Kester ... 7.73 
Apr. 2 To W. H. Stevens 24.00 
Apr. 2 To W. V. Nugent 30.00 
Apr. 2 To A. H. Unger 25.00 
Apr. 2 To E. H. Sieve 10.00 
Apr. 2 To F. M. Stevens . 25.00 
Apr. 2 To Bod, Fries. 13.00 
Apr. 2 To H. K. Barker 25.00 
Apr. 2 To R. Kirkland 75.00 
Apr. 2 To I. J. Magan 12.50 
Apr. 2 To R. J. Russell 13.32 
Apr. 2 ToF.A. Frieburg -.. 25.00 
Apr. 7 To Lincoln Telephone Co. 12.90 
Apr. 7 To Frank Shaw oor 18.00 
Apr. 7 To Baker-Vawter Stationery Store 33.05 
Apr. 14 To Lem Tibbets 68.40 
Apr..14 To O. D. Boyer .. 69.76 


xliv 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
May 
May 
May 


May - 


May 
May 
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To 
To 
To 
To 
To 
To 


To 
To 
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D: T. Barrett . 
W. E. Reed .. 
F. C. Keefe 
Williams Photo Co. 
Adams County Democrat 
Hulse & Allen 
R. E. Marshall . 


F. C. Hallberg . 
A. J. Murray .. 
F. McCollom .. 
Della Winsberg - 
Mrs. A. Scheel 
C. Morris ... 
G. A. Engh ... 
Cc. H. Loweth 
R. J. Millward . 
E. P. Leeds .. 
F. C. Persons 
A. L. Hang . 
W. J. Quirk 
A. J. Wyman 
W. G. Clements 
Harry Palmer . 
Georgia Leeds 
W. J. Gielen 
A. C. Bird .... 
S. R. Bernstein - s 
H. Irvine a 
H. Lane . 
M. Filkens 
J. Weidenbach 
G. H. Kearney 
Frank Selin .. 
J. G. Ashe .... 
H. B. Warren 
Rand-MeNally & Co. : 
Duplicator Mfg. Co. é 
W. E. Reed 
R. Smith -.... 
D. T. Barrett 
W. J. Purdy 
Della Winsberg 
Mrs. A. Scheel 
J. L. Ashe .... 


Ww. 
H. 
L. 
E. 


13.25 
50.97 

6.40 
62.80 
52.75 

9.87 
13.60 
25.50 
16.00 
16.40 
17.00 
17.00 
19.20 
19.20 
13.60 
60.00 
26.00 
60.00 
93.20 
90.00 
17.00 
16.00 
16.40 
20.20 
17.00 
27.00 
18.20 
17.00 
19.20 
16.00 
16.00 
17.00 
17.00 
16.70 
17.20 
16.00 

6.00 
92.00 
35.50 

6.30 

7.50 
10.75 
90.00 
19.20 
19.20 
26.00 


May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
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To F. G. Huscher . 


To Geo. Schott .. 


To Frank Selin ... 


DISBURSEMENTS 


To R. L. Millward .. 
To G. A. Engh ... 
To Georgia Leeds .. 
To M. Rosman .. 
To E. A. Quick 
To J. F: Curley . 
To G. H. Kearney 
To A. Osebold ..... 
To Harry Palmer . 
To W. J. Quick ... 
To A. J. Murray . 
To George Levy . 
To J. M. Petersen . 
To N. A. Heath .. 
To R. G. Spry .. 
To Wm. Edbeck .... 
To F. A. Stephani 
To A. F. Flynn . 


To F. J. Keogh 
To S. Hansen .. 
To F. M. Fields . 
To H. E. Mozer 
To H. H. Lane ... 
To E. J. Pelaske - 
To C. M. Montford 


. H. Cannon . 


H 
H 
To H. A. Seegert .... 
H 
F. 


To Robt. Irvine 


To W. Warren 
To A. G. Bird .... 
To F. McCollom - 


To M. L. Filkens . 
To C. Morris 
To W. J. Gielen . 
To W. G. Clements 
To R. S. Anderson 
To M. I. Gray .. 
To S. R. Bernstein 
To J. D. Sullivan - 
To Edw. Hanlon . 
To A. J. Wyman . 
To F. O. Saxon ... 
To J. D. Sullivan 


60.00 
60.00 
19.20 
7.20 
7.20 
7.20 
16.60 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
4.00 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
7.20 
4.80 
12.00 
30.00 
15.80 
15.80 
19.80 
19.80 
17.60 
17.60 
24.00 
14.20 
21.60 
19.60 
21.60 
36.00 
14.20 
12.80 
44.77 
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E. P. Leeds 
Edw. Palm . 
N. A. Koenig 
F. G. Parsons 
Cc. A. Bigley 
A. L. Hang .. 
E. E. Drilsma 
BH. P. Leeds .. 
D. T. Barrett 
A. Wekesser 
Jacob North & Co. 
Lem Tibbetts _. 
J. Pease Norton 
W. E. Reed 
W. E. Reed - 
G. G. Martin 
W. J. Warren 
E. P. Leeds 
F. G. Parsons 
L. M. Wynott . 
Geo. Schott 
W. G. Clements 
A. Slanec 

A. Holland - 
R. Boch ... 
J. D. Sullivan . 
J. G. Ashe . 
Della Winsberg 
Geo. Kearney ... 
Mrs. A. Scheel ... 
S. R. Bernstein .. 
C. Morris -..... 
M. Goldberg - 
E. Drielsma . 
F. Braden . 
F. McCollom . 
D. J. Hogan .. 
J. C. Hartigan 
J. S. Baer .. 
D. T. Barrett . 
State Journal Co. . 
G. W. Bonnell .. 
G. W. Ayres . 
J. H. McClay . 
Hulse & Allen 
Lincoln Telephone Co. 


92.40 
3.80 
7.20 
105.00 
7.20 
7.40 
19.38 
133.45 
15.10 
6.00 
140.10 
16.00 

750.00 

60.12 
7.57 

300.00 

30.00 

91.40 

90.00 

31.50 

24,00 

19.75 

16.40 

16.80 

24.80 

17.40 

15.20 

19.20 

16.80 

19.20 

19.80 

19.00 

16.40 
9.75 

16.80 

14.00 

14.00 

14.30 

40.55 

43.85 

40.00 

40.00 
2.13 

28.15 
5.25 

14.55 


June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 


oT 


10 
11 
11 
11 
11 
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DISBURSEMENTS 


To F. G. Hawxby 
To G. O. Hearn .. 
To Adams Express Co. 
To G. W. Bonnell 
To A. Wekesser 
To W. E. Reed .. 
To Harry L. Keefe ... 
To F. W. Coleman .. 
To E. L. Heidenreich - 
To W. A. Collings . 
To T. S. Allen .... 
To M. S. Bacon . 
To M. 8. Bacon .. 
To F. W. Coleman 
To Mrs, G. E. Fitzgerald 
To D. T. Barrett 
To M, E. Logan .... 
To Western Union Telegraph Co. .... 
To W. A. Cole 
To Adams Express Co. 
To C. S. Roe .... 
To T. S. Allen .... 
To W. F. Bryant 
To Hulse & Allen a 
To Western Union Telegraph Co. .... 
To W. E. Reed 
To W. BH. Reed, ..-.....ccs0 
To Lincoln Telephone Co. 
To D. T. Barrett 
To West Publishing Co. 
To H. C. Lindsay . 
To G. M. Baird 
To W. B. Laughlin 
To W. B. Laughlin 
To W. B. Laughlin .. 
To W. B. Laughlin .. 
To Arthur Mullen .. 
To S. A. Porter 
To F. G. Hawxby 
To E. P. Smith ........ 
To balance unexpended 


200.00 
55.00 
1.30 
60.00 
21.00 
8.03 
8.28 
6.25 
200.00 
150.00 
358.42 
72.00 
43.13 
6.25 
27.00 
12.25 
15.00 
2.05 
«85 
2.15 
28.40 
141.58 
14,32 
62.75 
6.94 
72.87 
68.50 
19.85 
10.00 
8.00 
46.65 
150.00 
75.00 
75.00 
75.00 
91.09 
44.05 
13.18 
300.00 
200.00 
15.60 


$13,037.18 


xlvii 


$13,037.18 
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ENFORCEMENT OF ANTI-DISCRIMINATION LAWS. 


1914. 
GG 1 > By DAANGe An oe a $ 2,000.00 
1915. 
Feb, 25 To H. J. Whitmore 78.60 
July 2 To J. D. Sullivan 22,20 
July 2 To Georgia Leeds . 20.20 
July 2 ToF.G. Huscher . * 21.20 
July 2 To H. A. Siegert . 19.80 
July 2 To W. G. Clements ... 22.40 
July 2 To George Kearney . 22.80 
July 2 ToC. Morris .. 26.20 
July 2 ToC. J. Foley 14.80 
July 2 To L. M. Wyatt . 32.75 
July 2 To E. P. Leeds .. 37.50 
July 2 To J. G. Ashe .. 18.20 
July 2 To M. Callahan 19.20 
July 2 To L. Wilson .. 24.00 
July 2 To Wm. Warren . 30.00 
July 2 To Geo. Schott .. 24.00 
July 2 To Mrs, A. Scheel . 19.20 
July 2 To Della Winsberg 19.20 
July 2 To G. A. Engh ...... 20.00 
July 2 To E. Drielsma 8.80 
July 2 To Criterion Press 21.00 
July 28 To E. P. Smith 1.400.00 
Aug. 30 To balance unexpended . 77.95 


$ 2,000.00 $ 2,000.00 


APPROPRIATIONS. 
April 1, 1915, to April 1, 1917. 
ATTORNEY GENERAL’S SALARY. 


1915. 


Apr. 1 By appropriation - $ 4,000.00 


June 9 To Willis E. Reed 500.00 
Sept. 24 To Willis E. Reed 500.00 
Dec. 18 To Willis E. Reed 500.00 
1916. 
Mar. 27 To Willis E. Reed 500.00 
June 27 To Willis E. Reed 500.00 
Sept. 26 To Willis E. Reed 500.00 
Nov. 30 To balance unexpended .. 1,000.00 


$ 4,000.00 $ 4,000.00 


DISBURSEMENTS xlix 


DEPUTY ATTORNEY GENERAL’S SALARY. 


1915. * 


Apr. 1 By appropriation $ 4,000.00 


Apr. 27 To D. T. Barrett 166.66 
May 27 ToD. T. Barrett .. 166.66 
June 26 To D. T. Barrett 166.68 
July 27 To D. T. Barrett 166.66 
Aug. 27 To D. T. Barrett 166.66 
Sept. 24 To D. T. Barrett 166.68 
Oct. 29 To D. T. Barrett .. 166.66 
Nov. 27 To D. T. Barrett 166.66 
Dec. 18 To D. T. Barrett . 166.68 
1916. 
Jan. 26 ToD. T. Barrett .. 166.66 
Feb. 25 To D. T. Barrett 166.66 
Mar. 27 To D. T. Barrett 166.68 
Apr. 26 To D. T. Barrett 166.66 
May 26 To D. T. Barrett 166.66 
June 27 To D. T. Barrett 166.68 
July 26 To D. T. Barrett 166.66 
Aug. 28 To D. T. Barrett 166.66 
Sept.26 To D. T. Barrett 166.68 
Oct. 25 To D. T. Barrett .. 166.66 
Noy. 25 To D. T. Barrett 166.66 
Nov. 30 To balance unexpended ................-.. 666.68 


$ 4,000.00 $ 4,000.00 


FIRST ASSISTANT ATTORNEY GENERAL’S SALARY. 


1915. 
Apr. 1 By appropriation $ 4,000.00 
Apr. 27 ToC. S. Roe 166.66 
May 27 Toc. S 166.66 
June26 ToC. S 166.68 
July 27 Toc.s. 166.66 
Aug. 27 ToC.S. 166.66 
Sept.24 ToC. S 166.68 
Oct. 29 ToC. S. 166.66 
Nov. 27 Toc.S. 166.66 
Dee. 18 ToC. 5. 166.68 

1916. 
Jan. 26 ToC. S&S. 166.66 
Feb. 25 Toc. 8S. 166.66 
Mar. 27 Toc.§&. 166.68 
Apr. 26 ToC.S8. 166.66 


To balance unexpended 
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Roe ... 166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
666.68 


$ 4,000.00 


$ 4,000.00 


SECOND ASSISTANT ATTORNEY GENERAL'S SALARY. 


1915. 
Apr. 1 By appropriation . 
Apr. 27 ToG. W. Ayres ... 166.66 
May 27 ToG. W. Ayres .. 166.66 
June 26 To G. W. Ayres 166.68 
July 27 ToG. W. Ayres 166.66 
Aug. 27 ToG. W. Ayres 166.66 
Sept. 24 ToG. W. Ayres .. 166.68 
Oct. 29 To G. W. Ayres .. 166.66 
Nov. 27 ToG. W. Ayres .. 166.66 
Dec. 18 ToG. W. Ayres 166.68 

1916. 
Jan. 26 ToG. W. Ayres .. 166.66 
Feb. 25 ToG. W. Ayres .. 166.66 
Mar. 27 ToG. W. Ayres 166.68 
Apr. 26 ToG. W. Ayres 166.66 
May 26 ToG. W. Ayres 166.66 
June 27 ToG. W. Ayres 166.68 
July 26 ToG. W. Ayres .. 166.66 
Aug. 28 ToG. W. Ayres .. 166.66 
Sept.26 ToG. W. Ayres .. 166.68 
Oct. 25 To G. W. Ayres .. 166.66 
Nov. 25 ToG. W. Ayres ... 166.66 
Nov. 30 To balance unexpended .................--- 666.68 

$ 4,000.00 
LEGAL STENOGRAPHER’S SALARY, 

1915. 
Apr. 1. By appropriation 
Apr. 27 To Josephine Murphy _ 125.60 
May 27 To Josephine Murphy .. 125.00 
June 26 To Josephine Murphy .. 125.00 


$ 4,000.00 


$ 4,000.00 


$ 3,000.00 


DISBURSEMENTS 


July 27 To Josephine Murphy 
Aug. 27 To Josephine Murphy 
Sept. 24 To Josephine Murphy 
Oct. 29 To Josephine Murphy 
Josephine Murphy 
Josephine Murphy 


Nov. 27 To 
Dec. 18 To 
1916. 
Jan. 26 To 
Feb. 25 To 
Mar. 27 To 
Apr. 26 To 
May 26 To 
June 27 To 
July 26 To 
Aug. 28 To 


Noy. 30 To balance unexpended 


1915. 


Apr. 1 By appropriation 
Apr. 27 ToS. A. Porter . 


May 27 To 
June 26 To 
July 27 To 
Aug. 27 To 
Sept. 24 To 
Oct 29 To 
Noy. 27 To 
Dec. 18 To 
1916. 
Jan. 26 To 
Feb. 25 To 
Mar. 27 To 
Apr. 26 To 
May 26 To 
June 27 To 
July 26 To 
Aug. 28 To 
Sept. 26 To 


Sept. 26 To Mabel Estes -... 
Oct. 25 To Mabel Estes 


Josephine 
Josephine Murphy 


Josephine Murphy 
Josephine Murphy 
Josephine Murphy 
Josephine Murphy 
Josephine Murphy 
Josephine Murphy 
Sept: 26 To Josephine Murphy 
Oct. 25 To Josephine Murphy 
Nov. 25 To Josephine Murphy 
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125.00 
125.00 
125.00 
125.00 
125.00 
125.00 


125.00 
125.00 
125.00 
125.00 
125.00 
125.00 
125.00 
125.00 
125.00 
125.00 
125.00 
500.00 


$ 3,000.00 


STENOGRAPHER’S SALARY. 


A. Porter 
A. Porter 
Porter 
. Porter 
Porter 
Porter 
Porter 
Porter 


Porter 
Porter - 
Porter 
Porter 
Porter 
Porter 
Porter 
. Porter 
A. Porter 


a 


li 


$ 3,000.00 


$ 1,680.00 


lii 


Nov. 


25 
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To: Mabel  Bstese ~~. .c---2--+-sconscesnceseoss 70.00 
Noy. 30 To balance unexpended ................-.-- 280.00 
$ 1,680.00 


$ 1.680.00 


POSTAGE. STATIONERY, AND OTHER OFFICE EXPENSES. 


1915. 


1 
17 


. 20 
- 20 


13 
13 
18 


By appropriation ...... 
To Adams Express Co. 
To Thomas Nelson & Son . 
To Lincoln Telephone Co. . 
To Lincoln Telephone Co. . 
To Western Union Telegraph Co 
To Postal Telegraph Co. 
To Sanitary Towel Co. ...... 
To T. J. Thorp Machine Co. 
To Adams Express Co. -- 
To Lincoln Telephone Co. . a 
To Western Union Telegraph Co..... 
To G. O. Hearn 
To Adams Express Co. 
To Lincoln Telephone Co. . 
To Nebraska Paper & Bag Co. 
To Postal Telegraph Co. ..........--. eine 
To Western Union Telegraph Co. .... 


To Lawyers Co-operative Pub. Co..... 
To Lincoln Telephone Co. ......... 
To Western Union Telegraph Co. 
To Nebraska Paper & Bag Co. 
To Munson Supply Co. 
To Harry Porter 
To American Electric Co. .... 
To Postal Telegraph-Cable Co. . 
To West Publishing Co. .. 
To Lincoln Telephone Co. . 
To State Journal Co. 
To Harrison Co. 


To Western Union Telegraph Co. 
To Lincoln Telephone Co. 
To Western Union Telegraph Co. 
To Lincoln Paper & Bag Co. ..... 
To Sanitary Towel Co. 
To G. 8. Durbin 2 
To Lincoln Telephone Co, ..............-. 


$ 2,500.00 


Apr. 11 
Apr. 13 
Apr. 29 
May 8 
May 10 
May 18 
June 6 
June 8 
June 17 
June 20 
July 10 
July 11 
July 12 
July 18 
July 26 
July 27 
July 27 
Aug. 3 
Aug. 12 
Sept. 5 
Sept. 11 
Sept. 13 
Sept. 19 
Sept. 19 
Sept. 20 
Sept. 27 
Sept. 30 
Oct. 4 
Oct 4 
Oct. 11 
Oct. 12 
Oct. 23 
Nov. 15 
Nov. 15 
Nov. 30 


191 
Apr. 1 
July 29 
July 29 
July 31 
Aug. 3 
Aug. 5 


DISBURSEMENTS 


To Lincoln Telephone Co, ................ 7.70 
To Western Union Telegraph Co. .... 7.51 
To West Publishing Co. 8.00 
To Lincoln Telephone Co. ......... 13.85 
To Western Union Telegraph Co. 3.73 
To H. C. Lust & Co, ~seiase- 4.50 
To Western Union Telegraph Co. 2.40 
To Lincoln Telephone Co. 16.90 
To G. O. Hearn 168.96 
To Office Equipment & Supply Co. 7.70 
To Western Union Telegraph Co. 4.55 
To Lincoln Telephone Co. ......... 17.30 
To Jacob North & Co, .............. 116.00 
To Nebraska Paper & Bag Co. . 3.12 
To H.. Ohagshi.&. Cox. .s-..swasicie.ce ers 16.80 
To Office Equipment & Supply Co. .... 39.25 
To G. O. Hearn 50.00 
To American Electric Co. é 4.25 
To American Multigraph Sales Co... 1.00 
To Office Equipment & Supply Co. 19.90 
To Security Envelope Co. ......... 14.75 
To Lincoln Telephone Co. 15.90 
To Jacob North & Co. ... ro 16.50 
To Western Union Telegraph Co. .... 9.84 
To Lincoln Telephone Co. ......... 21.05 
To Remington Typewriter Co. 3.50 
To Harry Porter 1.70 
To West Publishing Co. 8.00 
To Sanitary Towel Co. .... ie 6.00 
To Western Union Telegraph Co. 7.51 
To Lincoln Telephone Co. ...... 21.50 
To Office Equipment & Supply Co. 7.30 
To Liticoln Telephone Co. ......... 18.30 
To Western Union Telegraph Co. 2.34 
To balance unexpended ..................-- 1,453.21 

$ 2,500.00 


lili 


$ 2,500.00 


USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


5. 
By appropriation .. 
To M. S. Bacon ... 
To G. W. Bonnell - 
To Adams County Democrat 
To G. W. Bonnell 
To A. Wekesser 


96.25 
80.00 
7.75 
80.00 
9.50 


$12,500.00 


liv 


Aug. 


Aug. 
Aug. 
Aug. 


Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Noy. 
Noy. 
Noy. 
Noy. 
Novy. 
Nov. 
Noy. 
Nov. 
Noy. 
Noy. 
Noy. 
Noy. 
Noy. 
Dec. 
Dee. 
Dec. 


to 
to 


eo to bo 
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4.00 

40.00 
To G. G. Martin 200.00 
To D. T. Barrett 14.45 
Tov. B. & Q. R. R. Co. 8,52 
To G. W. Bonnell. .... 64.40 
To C. & N. W. R. Co. 11.92 
To A. Wekesser .. 6.50 
To W. S. Gearhart 42.53 
To Western Union Telegraph Co. 1.11 
To W. E. Reed . 21.00 
To U. P. R. Co. 21.76 
To Union Pacific Hotel Co. 21.85 
To Hulse & Allen .. 3.50 
To J. H. McClay . 5.00 
To Lincoln Hotel 11.41 
To J. S. Baer ... 6.00 
To Jacob North & Co. . 256.50 
To G. Kline 8.00 
To A. Wekesser .. 4.75 
To F. W. Coleman . 41.50 
To Lem Tibbets 19.80 
To E. E. Danly ... 8.95 
To W. E. Reed 99.26 
To J. C. Logue 3.50 
To D. T. Barrett 56.02 
To D. T. Barrett .. 45.50 
To Josephine Murphy 9.50 
To G. M. Baird .. 33.00 
To G. W. Bonnell . 32.21 
To A. Wekesser .. 9.00 
To H. C. Lindsay 6.50 
To W. E. Reed ... 53.35 
To W. E. Reed 6.75 
To A. Wekesser 3.00 
To J. H. McClay 10.00 
To D. T. Barrett .. 14.35 
To D. T. Barrett .. 6.50 
To G. W. Kline .. 14.50 
To.G. W. Bonnell . 40.00 
To G. . 40.00 
To J. S. 20.75 
To D. T. Barrett 80.80 
To A. Wekesser .. 25.00 
To F. E. Edgerton . 81.12 
To W. T. Thompson 92.12 


Dec. 
Dec. 
Dec. 
Dec. 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


Jan. 


Jan. 


Jan. 
Jan. 
Jan. 
Jan. 


Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Apr. 


DISBURSEMENTS 


To A. I. Stewart 
To A. Wekesser 
To J. H. McClay 
To W. R. Lane .. 


To A. Wekesser .. 
To G. W. Kline .. 
To G. W. Bonnell . 
To G. W. Bonnell . 
To D, T. Barrett 
To Capital Brief Co. 
To J. S. Williams - 
To Chas. Graff ..... 
To W. O. Shane .. 
To W. T. Thompson . 
To C. E. Nichols .. 
To E. Barton .... 
To J. W. Treadwell . 
To G. W. Kline .. 
To C. W. Gernaudt 
Toc. B. & Q. R. Co. 
To F, E. Coleman .. 
To F. W. Coleman 
To G. W. Bonnell 


To D. T. Barrett 
To: U. P. Re Co, <2 
To G. W. Bonnell 
To A. Wekesser 
To D. T. Barrett 
To G. W. Bonnell 


To Felix Newton -. 
To J. H. McClay 
To G. W. Kline 
To Hogan Linotyping Compan. 
To G. W. Kline ... 
To Capital Brief Co. 
To W. E. Reed 
To Wallace R. Lane 
To W. E. Reed -. 
To E. L. Heidenreich 
To G. W. Bonnell 
Téa Uy Pi Ke Ge,.2 
To C. & N. W. R. Co ‘4 
To J. H. McClay 
To G. W. Kline 
To Florence Wickline -................... 


lv 


Ivi 


Apr. - 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
July 
July 
July 
July 


July 3 


July 
July 
July 
July 
July 
July 
July 
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To S. C. Ormsby Co. 
To B. Crawford 
To G. W. Kline 
To G. W. Bonnell 
To. U.P, BR. Co... 
To G. W| Kline 
To A. Wekesser 
To A. Heagney ..... 
To W. E. Reed 
To G. W. Kline ..... 
To D. T. Barrett 
To D. T. Barrett 
To W. E, Reed - 
To G. W. Bonnell 
To U. P. R. Co. 
To W. Whittaker 
To W. E. Reed 
To C. W. Pearsall 
To G. W. Bonnell 
To U. P. R. Co. .... 
To C. & N. W. R. Co. 
To A. Wekesser 
To A. Wekesser 
To G. W. Bonnell . 
To Mahoney & Kennedy 
To G. W. Bonnell... 
To A. Wekesser ... 
To D. T. Barrett 
To W. E. Reed .. 
To Gus Hyers .. 
To W. E. Reed 
To R. T. MacFall 
To M.S. Bacon .. 
To Capital Brief Co. . 
To M. E. Wheeler 
To A. Heagney 

To J. S. Baer 
To G. W. Bonnell 
To M. V. Beghtol . 
To C. 8. Roe 
To F. W. Coleman 
To G. W. Bonnell 
To C. S. Roe .... 
To D. T. Barrett . 
To D. T. Barrett .... 
To Capital Brief Co. . 


60.02 
3.50. 
6.00 

65.00 

40.00 
3.50 

17.50 

55.00 

39.81 
3.50 

27.00 

174.88 

15.80 

20.00 

20.00 

37.50 
7.56 

29.25 

20.00 

20.00 

20.00 

10.80 
8.40 

20.00 
9.75 

66.18 
8.40 

75.75 

15.17 
1.55 
7.05 

10.12 

10.00 
6.05 

24.75 

35.00 
6.50 

65.00 

55.79 
5.98 
7.75 

45.00 
7.65 
2.15 

19.85 
8.25 


July 
July 
July 
July 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 


Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 


Sept. 


Sept. 


Sept. 
Sept. 
Sept. 
Sept. 
Sept. 


Sept. 


Sept. 


Sept. 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


DISBURSEMENTS 


To Sidney C. Ormsby Co. 
To A. Heagney .... 
To C. & N. W. R. Co. 
To R. L. Dunham 
To C. 8S. Roe .. Sod 
To Western Union Telegraph Co. .... 
To F. W. Coleman 
To J. C. Miller ... 
To W. T. Thompson . 
To C.. 8. Roe .. 
To G. W. Bonnell 
To C. & N. W. R. Co. 
To C, W. Pearsall 


To D. T. Barrett ... 
To A. Heagney ... 
To G. W. Bonnell 
To D. T. Barrett ... 


To Ruth E. Snyder _. 
To I. M. Wolfe ... 
To A. Wekesser . 
To T. F. Memminger . 
To A. Wekesser ...... 
To Capital Brief Co. . 
To C. B. & Q. R. Co. 
To D. T. Barrett .. 
To J. D. Imhoff . 
To T. Quinn .... 
To J. C. Bennett - 
To C. Finegan 
To J. H. Vinton _... 
To E. Traphagan 
To W. J. Abbott - 
To W. M. Colman 
To F. W. Coleman 
To J. H. McClay .... 
To Mahoney & Kennedy 
To A. Wekesser .... 
To G. W. Bonnell 
To D. T. Barrett . 
To E. M. Ripley - 
To W. L. Kingston 
To C. Cassady 
To C. Shively 
To G. W. Bonnell 
To U. P. R. Co. 
To J. S. Baer .... 


ii 


Iiii 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Nov. 
Noy. 
Noy. 
Noy. 
Nov. 
Nov. 
Nov. 
Nov. 
Noy. 
Nov. 
Novy. 
Nov. 
Noy. 
Noy. 


Apr. 


Nov. 


22 


1915. 


x 


1916. 
Sept. 28 


30 
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To E. Scherbacher 8.00 
To D. T. Barrett - 22.55 
To R. E. Haskell 4.50 
To Mrs. E. N. McNamar 2.10 
To A. Wekesser ... 20.25 
To F. J. Sutcliffe 144.63 
To G. W. Ayres 2.90 
To W. E. Reed 227.50 
To Felix Newton 24.70 
To G. W. Bonnell 20.00 
To W. S. Heller ... 38.90 
To. M. L. Corey .. 406.23 
To A. Heagney 65.00 
To G. W. Bonnell .. 20.00 
To. M. E. Wheeler 125.00 
To U. P. R. Co. 20.00 
To. G. A. Hyers 6.10 
To W. E. Reed .... 8.65 
To M. Carstens 6.80 
To D. T. Barrett 47.40 
To balance unexpended .................--- 3.391.37 

$12,500.00 


BY BPPropriation: 2c. cc csa-coeel sen eenyned 


To G. W. Bonnell 20.00 
To balance unexpended 980.00 
$ 1,000.00 


EXPENSES IN IRRIGATION MATTERS, 


By appropriation -...............-..--s..------- 


To W. E. Reed 72.88 
To Mrs. S. M. Kinney 9.75 
NO "Wis His OOO 2225.45. eo sce atentoc ies. 81.15 
To Wilcox & Halligan . 22.98 
To Morrow & Morrow . 57.14 
To F. A. Wright . 55.50 
To C. P. Craft -.. 39,22 


$12.500.00 


ENFORCEMENT OF ANTI-DISCRIMINATION LAW. 


$ 1,000.00 


$ 1,000.00 


$12,500.00 


Feb. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Apr. 


Apr. 2 


Apr. 
May 
May 
May 
May 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
June 
July 
July 
July 
July 
July 
July 
July 
July 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 


pe 
AADOPBaAHHHA ow 


Nee He 
wa 


vyewey 
Anaarane 


ow oo 


on 


na 
12 
19 
19 


DISBURSEMENTS 


To F. E. Edgerton 
To A. Heagney .... 
To F. A. Wright 
To Hainer, Craft & Edgerton 
To Morrow & Morrow 
To Hoagland & Hoagland . 
To Wilcox & Halligan _.. 
To J. G. Beeler 
To C. A. Liljenstolpe - 
To R. L. Cochran 
To W. E. Reed ‘i 
To Hainer, Craft & Edgerton . 
To D. D. Price 
To C. C. Towne 
To A. Heagney 
To D. D. Price 
To C. C. Towne . 
To M. M. Garrett 
To F. R. Hall 
To L. Cochran ........ 
To C. A. Liljenstople 
To W. E. Reed ... 
To U,. P.. Re BR. Go: 
To W. E. Reed 
To C, A. Liljenstolpe 
To M. M. Garrett 
To D. D. Price . 
To C. C. Towne . 
To F. R. Hall 
To Leroy Cochran 
To M. M. Garrett -. 
To W. V. Hoagland 
To M. M. Garrett -... 
To C. A. Liljenstolpe 
To D, D, Prive: ... 
To C. C. Towne 
To J. J. Halligan 
To F. R. Hall . 
To Leroy Cochran 
To D. D, Priee <2. 
To C. C. Towne 
To M. M. Garrett 
To C. C. Towne .... 
To W. P. DeVault -. 
To W. P. DeVault .. 


8 
55 
200 
200 
200 
200 
200 
200 
90 


27 


Piles 
00 
-00 
-00 
.00 
00 
00 
00 
oth 
84, 
-20 
312. 
147. 
a4 
00 
.80 
15 
pal 
16 
-64 
-78 
45 
00 
15 
.00 
-00 
00 
-88 
65 
TT 
10 
-20 
.70 
250 
58 
+25 
89 
65 
22 
230 
-60 
255 


68 


90 
09 


615 


lix 


ix 


Sept. 19 
Sept. 23 
Sept. 23 
Sept. 23 
Sept. 25 
Sept. 25 
Oct. 2 
Oct. 3 
Oct. 3 
Oct. 3 
Oct. 4 
Oct. 26 
Nov. 2 
Nov. 2 
Nov. 4 
Nov. 13 
Nov. 13 
Nov. 28 
Noy. 28 
Nov. 29 
Nov. 30 
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To F. C. Magruder . 
To Leroy Cochran . 
To F. R. Hall 
To C. A. Liljenstolpe 
To Hainer, Craft & Edgerton 
To M. M. Garrett -.. 
To C. A. Liljenstolpe 
To Leroy Cochran 
To F. R. Hall 
To F. H. Mudge .. 
"Fo: ,/D:, Phice: .24-. 
To C. A. Liljenstolpe - 
To Leroy Cochran . 
To F. H. Mudge ... 
To: De'D; ‘Pricé: x: 
To F, C. Magruder 
To W. P. DeVault 
To W. E. Reed - 
ToC. A. Liljenstolpe 
To W. V. Hoagland .... 
To balance unexpended 


$12,500.00 


94.13 
182.80 
114.55 
154.19 

48.12 

10.00 
162.40 
181.44 

62.23 

16.80 
100.00 
190.61 
176.50 

87.40 
108.81 
211.55 

86.52 

17,75 
158.00 
175.33 

4,128.04 


$12,500.00 


MONEY COLLECTED AND TURNED OVER TO STATE TREASURER 


Dec. 


Dee. 


Jan. 


Feb. 


Feb. 


Mar. 


1914, 

25 Received from J. H. McClay, clerk of United States 
circuit court, return fees in case of Gold v. 
Martin _. = “ 

28 Received from H. C. Lindsa k of supreme 
court, brief fees due state in case of Hudson yv. 
BEBO caticr re neyecoe sian eonanees a 

1915. 

22 Received from H. C, Lindsay, clerk of supreme 
court, return fee for serving summons in case of 
‘State v. County of Boone ... 

18 Received from H. C, Lindsay, clerk of supreme 
court. brief fees due state in case of Mauder vy. 
SABES oasis etc pete ac rceepacts aed cate hemeataeeds 

25 Received from J. H. McClay, clerk of United States 
circuit court, defendant’s deposit for costs in 
case of Western Union Telegraph Co. v. Clarke 

138 Received from H. C, Lindsay, clerk of supreme 


court, brief fees due state in cas 
State 


of Curtis vy. 


ry 
on 
—) 


no 
_ 
a 


9.95 


8.40 


DISBURSEMENTS 


July 1 Received from H, C. Lindsay, clerk of supreme 
court, brief fees due state in case of McClintock 

Vs ‘State: .cccweence rsatiasawrsacresanciy’ =e 

July 1 Received from H. C. Lindsay, clerk of supreme court, 
brief fees due state in case of Dawson y, State... 

Sept. 8 Received from H,. C. Lindsay, clerk of supreme 
court, brief fees due state in case of Jones v. State 

Sept. 13 Received from J. H. McClay, clerk of United States 
circuit court, refund for defendants’ deposit for 

costs in case of Farmers Life Insurance Co. v. 

State Insurance Board ee. 

Sept. 29 Received from H. C. Lindsay, clerk of supreme 
court brief fees due respondents in case of State 

ex rel. Missouri Pacific Railway Co. v. Clarke...... 


1916. 
Feb. 9 Received from J. S. Baer, clerk of district court of 
Lancaster county, judgment entered in case of 
State v. Wells, Fargo & Company ..................--..-- 
Apr. 7 Received from H. C. Lindsay, clerk of supreme 
court, brief fees due state in case of Kusel v. 
State 
Apr. 7 Received from August Beerman, administrator of 
the estate of Karl Mauch, balance of estate 
which escheated to the state of Nebraska .... 
May 10 Received from John Lewis, administrator of the 
estate of Henry Devine, which together with a 
half section of land escheated to the State of 
INGU YAS A aca ccs tes cocais Spit egeene Passi de ost md ses tape eee abnsereeld 
June1l7 Received from H. Lindsay, clerk of supreme 
court, fees due appellants in case of State ex rel. 
Chamberlain v. Morehead .- 
Nov. 28 Received from H. C. Lindsay, clerk of supreme 
court, brief fees due state in case of Coons v. 
tab. .nis.c secs exssnygac deste geratgde eh sates= ser-ateneca Roepemeesde 


Ixi 


7.70 


7.00 


4.90 


20.00 


1,016.28 


5.60 


438.15 


SCHEDULE OF STATE’S PERSONAL PROPERTY IN 
THE OFFICE OF THE ATTORNEY GENERAL 
NOVEMBER 30, 1916. 


2 sets Nebraska Supreme Court Reports, volumes 1 to 98 each. 

2 sets Nebraska Supreme Court Reports (unofficial) 1 to 5. 

2 volumes each Session Laws 1870, 1871, 1875, 1881, 1885, 1887, 
1889, 1891, 1893, 1895, 1897, 1899, 1901, 1903, 1905, 1907, 1909, 
1911, 1913, 1915. 

2 volumes each Compiled Statutes 1883, 1885, 1887, 1889, 1891, 
1895, 1897, 1899, 1901, 1903, 1905, 1907, 1909, 1911, 1913. 

2 sets Cobbey’s Annotated Statutes, 1903, 1907, 1909, 1911. 

1 extra volume each Session Laws 1893, 1895, 1897, 1907, 1909, 
1913, 1915. 

1 volume General Statutes, 1873. 

41 extra volume each of Compiled Statutes of 1889, 1891, 1895, 
1897, 1901, 1907, 1909, 1918. 

42 Volumes Briefs and Arguments of Attorneys General. 

3 Volumes Nebraska Synoptical Digest. 

2 Volumes Nelson’s Digest of Nebraska Supreme Court Reports, 

4 Wernicke cases containing miscellaneous books and reports. 

1 Standard Dictionary and stand. 

4 roll-top desks. 

1 flat-top desk. 

12 chairs. 

1 letter press and stand. 

2 oak file cases containing records and briefs. 

2 typewriter desks and chairs, 

2 revolving bookcases. 

Office letter files. 

9 office dockets. 

2 cash books. 

2 hall trees. 

1 iron office safe. 

1 small typewriter desk. 

T portrait each cf Hon. Champion S. Chase, Hon, Seth Robinson, 
Hon. Joseph R. Webster, Hon. C. J. Dilworth, Hon. William Leese, 
Hon. Isaac Powers, Hon. George H. Hastings, Hon. C. J. Smyth, Hon. 
George H. Roberts, Hon. F. N. Prout, Hon. Norris Brown, Hon. A. F, 
Mullen, and Hon. W. T. Thompson. 


(xiii) 
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1 small stepladder. 
3 carpets. 

1 portiere. 

6 waste baskets. 
4 cuspidors. 

1 water tank. 

2 leather chairs. 

1 set Northwestern Reports, Volumes 102 to 159, 


CRIMINAL CASES IN THE SUPREME COURT. 


Henry Stehr v. State of Nebraska. No. 17539. 


Error from the district court of Madison county. Plain- 
tiff in error was convicted of manslaughter, and was sen- 
tenced to an indeterminate term of from one year to ten 
years in the penitentiary. Affirmed. 139 N. W., 676. 
On motion for rehearing judgment of district court as to 
all matters up to time of pronouncing sentence affirmed, 
eause remanded for rendition of valid judgment. 142 N. 
W., 670. 


Wilhelm Flege v. State of Nebraska. No, 18468. 


Error from the district court of Thurston county. Plain- 
tiff in error was convicted of manslaughter, and was sen- 
tenced to the penitentiary for a period of not less than one 
year and not more than ten years. Affirmed. 153 N. W., 
579. 


Fuller Shellenberger v. State of Nebraska. No, 18636. 


Error from the district court of Nemaha county. Plaintiff 
in error was convicted of murder, and was sentenced to life 
imprisonment in the penitentiary. Reversed. 150 N. W., 
645. 

Thomas J. Brown v. State of Nebraska. No. 18671. 

Error from the district court of Cherry county. Plaintiff 
in error was convicted of cattle stealing, and was sentenced 


to a term of from one to seven years in the penitentiary. 
Reversed and remanded. 151 N. W., 924. 


Michael Egan, Sr., v. State of Nebraska. No. 18699. 


Error from the district court of Dawes county. Plaintiff 
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in error was convicted of receiving stolen property with 
intent to defraud the owner, and was sentenced to the pen- 
itentiary for a period of not less than one year nor more 
than ten years. Reversed and remanded. 151 N. W., 237. 


Olden A. Barden v. State of Nebraska. No. 18751. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of obstructing and encumbering a 
public highway, and was sentenced to pay a fine of $100 
and costs. Reversed. 152 N. W., 330. 


Charles Dilley v. State of Nebraska. No, 18768. 


Error from the district court of Dawes county. Plaintiff 
in error was convicted of shooting with intent to kill, and 
was sentenced to the penitentiary for a period of not less 
than one year nor more than five years. Affirmed. 151 N. 
W., 946. 


Leopold Kurpgeweit v. State of Nebraska. No. 18829. 


Error from the district court of Madison county. Plaintiff 
in error was convicted of the theft of cattle, and was sen- 
tenced to the penitentiary for a term of from one to ten 
years. Affirmed. 151 N. W., 172. 


Joseph Kitto v. State of Nebraska. No. 18883. 
Error from the district court of Knox county. Plaintiff 


in error was convicted of assault and was sentenced to pay 
a fine of $50 and costs. Affirmed. 152 N. W., 380. 


No. 18919. 


Error from the district court of Antelope county. Plain- 
tiff in error was convicted of obtaining money under false 
pretenses and was sentenced to impyisonment in the state 
penitentiary for a term not exceeding five years and not 
Jess than one year. Reversed and remanded. 252 N. W., 
878. 


David McClintock v, State of Nebra 


CRIMINAL CASES lxvii 


Wendolin Gerwick v, State of Nebraska. No. 18929. 


Error from the district court of Richardson county. 
Plaintiff in error was convicted of assault and battery and 
sentenced to pay a fine of $20 and costs. Affirmed. 151 
N. W., 982. 


Maurice J. O’Connell v. State of Nebraska. No. 18985. 


Error from the district court of Lincoln county. Plaintiff 
in error was convicted of embezzlement and was sentenced 
to imprisonment in the state penitentiary for a term not 
exceeding seven years and not less than one year. Error 
proceedings dismissed on request of plaintiff in error. 


Robert Parmalee v. State of Nebraska. No. 18986. 


Error from the district court of Lincoln county. Plaintiff 
in error was convicted of rape and was sentenced to the 
penitentiary for a term of not more than twenty years and 
not less than three years. Affirmed. 157 N. W., 1010. 


William T. Kusel v. State of Nebraska. No. 19012. 


Error from the district court of Dawes county. Plaintiff 
in error was convicted of assault and was sentenced to pay 
a fine of $50 and costs. Affirmed. 156 N. W., 1079. 


State of Nebraska v. Griswold Seed Company. No. 19019. 


Error from the district court of Lancaster county. De- 
fendant in error was acquitted of the charge of selling 
adulterated seeds, and the state appealed to the supreme 
court, but later dismissed such proceedings. 


Tra L. Phillips v. State of Nebraska. No. 19048, 


Error from the district court of Dawes county. Plaintiff 
jin error was convicted of arson and was sentenced to serve 
a term of not less than one year nor more than seven years 
in the penitentiary. Reversed and remanded. 155 N. W., 
884. 
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James T. Mason v. State of Nebraska. No. 19049. 


Error from the district court of Dawes county. Plaintiff 
in error was convicted of obtaining money under false pre- 
tenses, and was sentenced to the penitentiary for an inde- 
terminate period of not less than one nor more than five 
years. Reversed and remanded. 155 N. W., 895. 


Arthur B. Carter v. State of Nebraska. No. 19149. 


Error from the district court of Lancaster county, Plain- 
tiff in error was convicted of robbery and was sentenced to 
the penitentiary for a term of not less than three years nor 
more than fifteen years. Affirmed. 154 N. W., 252. 


Salvatore Franco v. State of Nebraska. No, 19152. 


Error from the district court of Nuckolls county. Plain- 
tiff in error was convicted of murder in the second degree 
and was sentenced to the penitentiary for fifteen years. 
Reversed and remanded. 154 N. W., 236. 


Thomas Carr, Jr., v. State of Nebraska. No. 19169. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of the crime of burglary and was 
sentenced to the penitentiary for a term of from one to 
three years. Motion to appoint counsel being overruled, 
proceedings taken to supreme court, and there affirmed 
for want of briefs. 


Arthur J. Rogers v. State of Nebraska. No. 19174. 


Error from the district court of Lancaster county. Plain- 
tiff in error moved the court for the appointment of coun- 
sel to represent him in obtaining a reversal of a judgment 
of conviction in above entitled cause, and for the allowance 
of county funds to pay the expense of such error proceed- 
ings, which motion was denied and the denial affirmed by 
the supreme court. 
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Roy Roberts v. State of Nebraska. No. 19199. 


Error from the district court of Lincoln county. Plaintiff 
in error was convicted of murder in the first degree and . 
was sentenced to death. Reversed and remanded. 158 N. 
W., 930. 


Samuel Nathan v. State of Nebraska. No. 19335. 

Error from the district court of Washington county. 
Plaintiff in error was convicted of selling and keeping for 
sale intoxicating liquors without a license. Pending. 


Emil Muzik v. State of Nebraska. No. 19362. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of murder in the first degree and 
was sentenced to death. Sentence reduced by supreme 
court to life imprisonment, and as thus modified the judg- 
ment of the district court was affirmed: 156 N. W., 1056. 


Joseph M. Kimmel v. State of Nebraska. No. 19375. 


Error from the district court of Burt county. Plaintiff 
in error was convicted of forgery and was sentenced to the 
penitentiary for a term of not less than one year nor more 
than eight years. Affirmed. 156 N. W., 1074. 


Fuller Shellenberger v7. State of Nebraska. No. 19394. 


Error from the district court of Nemaha county. Plaintiff 
in error was convicted of murder, and was sentenced to im- 
prisonment in the state penitentiary for life. Affirmed. 
156 N. W., 777. 


Jules Althaus v. State of Nebraska. No. 19411. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of violating a statute fixing the 
maximum rate of interest, and was sentenced to pay a fine 
of $25. Affirmed. 156 N. W., 1038. 
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Harry Whetstone v. State of Nebraska. No. 19414. 


Error from the district court of Keya Paha county. 
_ Plaintiff in error was convicted of rape, and was sentenced 
to serve a term of four years in the penitentiary. Affirmed. 
156 N. W., 1049. 


Arthur J. Koenigstein v. State of Nebraska. No. 19418. 


Error from the district court of Madison county. Paintiff 
in error was convicted of bribery and was sentenced to 
serve a term in the penitentiary of not less than one year 
and not more than five years, and was directed to pay the 
costs of the prosecution. Pending. 


Albern N. Coons v. State of Nebraska. No. 19481. 


Error from the district court of Cherry county. Plaintiff 
in error was convicted of burglary and was sentenced to 
serve an indeterminate sentence of from one to ten years 
in the penitentiary. Affirmed. 160 N. W., 81. 


Cushman C. Hall v. State of Nebraska. No. 19451. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of the unlawful sale of hog cholera 
serum, and was fined $50 and costs. Reversed and dis- 
missed. 158 N. W., 362. 


John Wing v. State of Nebraska. No. 19461. 


Error from the district court of Harlan county. Plaintiff 
in error was convicted of intoxication and sentenced to im- 
prisonment in the county jail of Harlan county for a period 
of ten days, and ordered to pay the costs of prosecution. 
Proceedings in error dismissed on request of plaintiff in 
error. 


Emil Bauer v. State of Nebraska. No, 19492. 


Error from the district court of Clay county. Plaintiff 
in error was convicted of embezzlement and was sentenced 
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to a term of from one to five years in the state penitentiary. 
157 N. W., 968. 


Gilbert Jones v. State of Nebraska. No. 19577. 


Error from the district court of Dodge county. Plaintiff 
in error was convicted of grand larceny, and was sentenced 
to the penitentiary for a term of not less than one year nor 
more than fifteen months. Proceedings in error dismissed 
at request of plaintiff in error, and order suspending sen- 
tence and fixing recognizance vacated and set aside. 


Herman Steinkuhler v. State of Nebraska. No. 19585. 


Error from the district court of Johnson county. Plain- 
tiff in error was convicted of selling intoxicating liquor to 
minors and was sentenced to pay a fine of $25 on each of 
the nineteen counts on which he was found guilty. Affirmed. 
158 N. W., 487. 


Hadsel Trook v. State of Nebraska. No. 19619. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of rape and was sentenced 
to the pentitentiary for a term of five years. Affirmed for 
want of briefs. 


Olen T. Simonson v. State of Nebraska. No. 19636. 


Error from the district court of Cheyenne county. Plain- 
tiff in error was convicted of horse stealing and was sen- 
tenced to the penitentiary for a term of not less than one 
nor more than ten years. Affirmed for want of briefs. 


William Jordan v. State of Nebraska. No, 19655. 


Error from the district court of Scotts Bluff county. 
Plaintiff in error was convicted of murder in the first de- 
gree and was sentenced to life imprisonment in the state 
penitentiary. Pending. 
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Daniel Holland v. State of Nebraska. No. 19697. 


Error from the district court of Furnas county. Plaintiff 
in error was convicted of assault and battery and was sen- 
tenced to the jail of Furnas county for a term of twenty 
days and to pay the costs of prosecution. Affirmed. 160 
N. W., 893. 


Lemuel Jones v. State of Nebraska. No, 19734. 


Error from the district court of Grant county. 


William W. Cryderman v. State of Nebraska. No. 19749. 


Error from the district court of Cherry county. Plaintiff 
in error was convicted of murder in the first degree and was 
sentenced to death. Pending. 


John Casper v. State of Nebraska. No, 19754. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of larceny from the person. The 
district court, on its own motion, suspended sentence and 
placed the defendant upon probation. The supreme court 
reversed said case with directions that sentence be pro- 
nounced upon the verdict, in accordance with law. 160 
N. W., 92. 


Siemon Goemann v. State of Nebraska. No 19816. 


Error from the district court of Wayne county. Plaintiff 
in error was convicted of selling intoxicating liquors withi- 
out a license, and was fined $250 and costs. Affirmed. 


George Brenner v. State of Nebraska. No. 19832. 


Error from the district court of Douglas county. Plaintiff 
in error was convicted of contempt of court and was co: 1- 
mitted to the jail of Douglas county for 90 days and ordered 
to pay a fine of $200. Pending. 
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Arthur Hauser v. State of Nebraska. No. 19862. 
Error from the district court of Douglas county. 


Frank Samuels v. State of Nebraska. No. 19888. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of grand larceny, and was sen- 
tenced to imprisonment in the penitentiary for a period of 
not less than one year nor more than seven years. Pend- 
ing. 


William Hennig v. State of Nebraska. No. 19892. 


Error from the district court of Lancaster county, Plain- 
tiff in error was convicted of obtaining money under false 
pretenses, and was sentenced to imprisonment in the peni- 
tentiary for a period of not less than one year nor more 
than five years. Pending. 


Albro L. Hodge v. State of Nebraska. No, 19943. 


Error from the district court of Sioux county. Plaintiff in 
error was convicted of receiving stolen property, knowing 
the same to have been stolen, and was sentenced to the pen- 
itentiary for an indeterminate period of not less than one 
and not more than ten years. Pending. 


Lloyd Cheney v. State of Nebraska. No. 19944. 


Error from the district court of Sioux county. Plaintiff 
in error was convicted of larceny, and was sentenced to im- 
prisonment in the penitentiary for a period of not less than 
one nor more than ten years. Pending. 


CIVIL CASES TO WHICH THE STATE OR AN 
OFFICER IS PARTY. 


State of Nebraska v.:Bank of Verdigree, of Verdigree, 
Nebraska, 


Application to the district court of Knox county for 
appointment of a receiver for defendant on the ground that 
the bank was conducting business in an unsafe and an 
unauthorized manner. H. A. Cheney was appointed re- 
ceiver. Receiver ordered to sell assets. Pending. 


State ex rel. Charles Weston, Auditor v. Fraternal Wedge 
Mutual Benefit Association. 


Action in the district court of York county to wind up 
defendant’s insurance business on the ground that the as- 
sociation is insolvent and is not conducting its business in 
good faith. Order of distribution entered. Pending. 


State of Nebraska v. Chamberlain Banking House of 
Tecumseh. 


Proceeding commenced in the district court of Johnson 
county September 8, 1902, to wind up the affairs of defen- 
dant for doing an unlawful and unauthorized banking busi- 
ness and for jeopardizing the interests of the depositors. 
William A. Campbell was appointed receiver September 11, 
1902. Pending. 


United States of America v. County of Thurston et al. 


Application for injunction filed in United States circuit 
court for the district of Nebraska to restrain defendants 
from enforcing taxes levied against certain Indians. Pend- 
ing. 
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St. Joseph & Grand Island Railway Company v. Hudson J. 
Winnett, et al. 


Bill filed in the cireuit court of the United States for the 
district of Nebraska for an injunction enjoining defendants 
from reducing the rates to be charged by said company for 
the transportation of grain in carload lots within the state 
of Nebraska. Pending. 


State of Nebraska ex rel. Edward M. Searle, Jx., Auditor 
of Public Accounts v. National Mutual Fire 
Insurance Company of Omaha. 


Application to the district court of Douglas county for 
the appointment of a receiver on the grounds of insolvency, 
Arthur C. Wakeley appointed receiver. Pending. 


State of Nebraska ex rel. Edward M. Searle, Jr., Auditor 
of Public Accounts v. Nebraska Mercantile 
Mutual Insurance Company. 


Application to the district court of Lancaster county for 
the appointment of a receiver on the grounds of insolvency. 
J. A. Randall was appointed receiver. Pending. 


Gering Irrigation District v. State Board of Irrigation, 
et al. 


Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendants from enfore- 
ing any order to shut or fasten the headgate of plaintiff’s 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Pending. 


State of Nebraska v. George L. Roe and American Bonding 
Company of Baltimore. 


Action in the district court of Gage county for judgment 
against defendants for the sum of $1,378.27 and interest. 
Dismissed by state. 
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In the matter of the Claim of L. H. Tate, Bank Examiner 
v. State Auditor. 


Application to the district court of Lancaster county for 
a writ of mandamus commanding the state auditor to issue 
a warrant for the alleged salary of plaintiff. Pending. 


Western Union Telegraph Co. v. Henry 'T. Clarke, Jr., et al. 


Application to the circuit court of the United States, for 
the district of Nebraska, for an injunction restraining the 
respondents from enforcing House Roll 328, Session 
Laws for 1913, against complainant. Injunction denied. On 
motion of plaintiff case dismissed without prejudice at cost 
of plaintiff. 


Joseph De Koltz v. Gus A. Hyers, Sheriff, No. 18391. 


Appeal from an order of the district court of Lancaster 
county, granting a writ of habeas corpus to De Koltz, who 
was committed to jail on his refusal to pay a fine for a ue 
lation of the pure food law. Reversed. 152 N. W., 32 
On motion for rehearing former judgment set aside a 
judgment of district court affirmed. 155 N. W., 240. 


Nick Arrigo v. Gus A. Hyers, Sheriff, No. 18437. 


Appeal from an order of the district court of Lancaster 
county, granting a writ of habeas corpus to Nick Arrigo, 
who was committed to jail on his refusal to pay a fine for 
a violation of the pure food law. Reversed. 152 N. W., 
319. Appeal taken to United States supreme court. Appeal 
dismissed by the appellant. 


Mike Indovina v7. Gus A. Hyers, Sheriff, No. 18438. 


Appeal from an order of the district court of Lancaster 
county, granting a writ of habeas corpus to Mike Indovina, 
who was committed to jail on his refusal to pay a fine for a 
violation of the pure food law. Reversed. 152 N. W., 32). 
Appeal taken to United States supreme court. Appeal 
dismissed by appellant. 
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State of Nebraska v. First State Savings Bank of Superior, 
Nebraska. 

Application to the district court of Nuckolls county for 

the appointment of a receiver for defendant, on the ground 


that the bank was conducting business in an unsafe man- 
ner. Géorge M. Seeman appointed receiver. Pending. 


P. J. Postle v. Chicago, Burlington & Quincy Railroad 
Company. No. 18555. 


Appeal from an order of the Nebraska State Railway 
Commission commanding the railroad company to construct 
and maintain an overhead farm crossing on the northeast 
quarter of section 19, in township 14, range 12, Sarpy 


oF 


county. Reversed and dismissed. 152 N. W., 379. 


Farmers’ Life Insurance Co. of Denver. Colorado. 7. State 
Insurance Board of the State of Nebraska, et al. 


Application to the circuit court of the United States, for 
the district of Nebraska, for an injunction restraining 
defendants from interfering with the business transactions 
of plaintiff within the state of Nebraska. Action dismissed 
per stipulation. 


William B. Horton v. William B. Howard, Auditor of Pub- 
lic Accounts of the State of Nebraska. No. 18615. 


Appeal from an order of the district court of Lancaster 
eounty denying an injunction restraining the auditor of 
public accounts from registering certain bonds of the 
county of Keya Paha. Affirmed. 150 N. W., 633. 


Day and Frees v. Drusilla Jones, First State Savings Bank 
. ; * ? co) 
of Superior, et al. 


Application to the district court of Nuckolls county to 
foreclose mechanic’s lien against defendants. Decree of 
foreclosure granted and priority of liens determined. 
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State ex rel. John Stevens v. J. T. Nickerson. No. 18816. 


Appeal from an order of the district court of Furnas 
county refusing ,a writ of mandamus commanding the 
county clerk of Furnas county to turn over to the county 
treasurer hunting license fees for the year 1913, and en- 
joining the state treasurer and game warden from collect- 
ing such fees, Affirmed. 151 N. W., 981. 


State of Nebraska v. County of Boone. No. 18898. 


Original action in supreme court for money judgment, 
amounts due the state from defendant for the care and 
maintenance of patients from defendant county in the hos- 
pital for the insane. Dismissed by plaintiff upon payment 
of judgment. 


State of Nebraska v. County of Burt. No. 18899. 


Original action in supreme court for money judgment 
for amounts due the state for the care and maintenance of 
patients from defendant county in the hospital for the 
insane. Dismissed by plaintiff upon payment of judgment. 


State of Nebraska v. County of Dakota. No. 18900. 


Original action in supreme court for money judgment 
for amounts due the state for the care and maintenance of 
patients from defendant county in the hospital for the in- 
sane. Dismissed by plaintiff upon payment of judgment. 


State of Nebraska v. County of Gage. No. 18901. 


Original action in the supreme court for money judgment 
for amounts due the state for the care and maintenance 
of patients from defendant county in the hospital for the 
insane. J. H. Broady appointed referee. Report of ref- 
eree, finding in favor of plaintiff, approved. On applica- 
tion defendant given leave to file motion to modify judg- 
ment. Pending. 
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State of Nebraska v. County of Stanton. No. 18902. 


Original action in supreme court for money judgment 
for amounts due the state for the care and maintenance of 
patients from defendant county in the hospital for the in- 
sane. J. H. Broady appointed referee. Report of referee 
finding in favor of plaintiff approved On application de- 
fendant given leave to file motion to modify judgment. 
Pending. 


Nebraska State Railway Commission v. Union Pacific Rail- 
road Co. No, 18907. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Appeal dismissed by appel- 
lant. . 


Nebraska State Railway Commission v. Chicago, Burling- 
ton & Quincy, Railroad Co. No, 18908. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Appeal dismissed by appel- 
lant. 


Nebraska State Railway Commission v. Chicago and North- 
western Railway Co. No, 18909. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Appeal dismissed by appel- 
lant. 


Nebraska State Railway Commission v. Chicago, St. Paul, 
Minneapolis & Omaha Railway Co. No. 18910. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
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on appellant’s line of road. Appeal dismissed by appel- 
lant. 


Nebraska State Railway Commission v. Chicago, Rock 
Island & Pacific Railway Co. No. 18911. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Appeal dismissed by appel- 
lant. 


Nebraska State Railway Commission v. Missouri Pacifie 
Railway Co. No. 18912. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Appeal dismissed by appel- 
lant. 


Nebraska State Railway Commission v. St. Joseph and 
Grand Island Railway Co. No. 18913. 


Appeal from an order of the Nebraska State Railway 
Commission fixing merchandise and commodity tariffs of 
rates and charges between stations in the state of Nebraska 
on appellant’s line of road. Appeal dismissed by appel- 
lant. 


In re Charles Philbert. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the penitentiary for the crime 
of robbery. Writ of habeas corpus denied and petitioner 
remanded to the custody of the warden of the penitentiary. 


State of Nebraska ex rel. The Missouri Pacific Railway 
Company v. Henry T. Clarke, Jr., et al. No. 18975. 


Original action in the supreme court for writ of manda- 
mus directing the members of the state railway commis- 
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sion to pass on the merits of a petition by relator for an 
increase in existing railroad rates for the transportation 
of passengers. Writ denied. 153 N. W., 623. 


sames W. Radcliffe v. Ed. A, Lavery, State Board of Irri- 
gation, et al. No. 19009. 

Appeal from an order of the district court of Dawes 
county denying injunction against defendants from build- 
ing bridges across the Platte river at Overton and at Lex- 
ington, Nebraska. Affirmed. 158 N. W., 387. 


The State of Nebraska ex rel. Nebraska State Railway 
Commission v. The Missouri Pacific Railway 
Company. No. 19004. 


Appeal from an order of the district court of Lancaster 
county, directing the railroad company to install and main- 
tain a telephone in its depot at Panama. Affirmed. 


State of Nebraska ex rel. Willis E. Reed, et al. v. National 
Fidelity & Casualty Company. 


Application to the district court of Douglas county for an 
order directing the State Insurance Board to take charge 
of the affairs of said defendant company, on the ground 
of impairment of capital. Pending. 


Western Reference & Bond Association, et al. v. John H. 
Morehead, et al. No 19179. 


Appeal from an order of the district court of Lancaster 
county denying an injunction against defendants from en- 
forcing the provisions of House Roll 144, Session Laws of 
1915, which act provides for the regulation of employment 
bureaus. Affirmed. 154 N. W., 238. 


State of Nebraska ex rel. Thomas Henry Hare v. The 
Nebraska Home for Dependent Children. 


Habeas corpus in the district court of Lancaster county. 
The daughter of petitioner was committed to the Nebraska 
Home for Dependent Children by an order of the district 
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court of Gage county. “Writ of habeas corpus granted and 
child awarded to petitioner. 


State of Nebraska ex rel. George FE, Hall, State Treasurer, 
v. William G. Ure, Treasurer of Douglas County. 
No. 19215. ; 


Original action in the supreme court for a writ of man- 
damus to compel the county treasurer of Douglas county 
to pay over to relator moneys collected by him as such 
treasurer prior to June 1, 1915, for the use and benefit of 
the state. Writ allowed. 156 N. W., 1053. 


In re Lillie Walton, et al. 


Habeas Corpus in the district court of Lancaster county. 
Petitioners were committed to the Nebraska Home for De- 
pendent Children by virtue of an order of the district court 
of Cedar county. Writ denied. 


In re Western Life and Accident Company of Colorado. 


Appeal to the district court of Lancaster county from 
an order of the state insurance board refusing petitioner a 
license to do business in the state of Nebraska for the year 
beginning May 1, 1914, and ending April 30, 1915. Decree 
sustaining order of state insurance board entered by dis- 
trict court. 


Louis Keller v. State of Nebraska. No. 19234. 


Appeal from an order of the district court of Adams 
county dismissing the application of the attorney general 
to intervene in said cause. Pending. 


State of Nebraska ex rel. Willis E. Reed, Attorney General, 
v. Hansen M. Grimes, Judge of the District Court of 
the County of Arthur, Nebraska. No. 19369. 


Original action in the supreme court for a writ of man- 
damus requiring the respondent to provide for holding his 
court in the county of Arthur. Writ allowed. 154 N. W., 
544. 


Ixxxiv REPORT OF ATTORNEY GENERAL 


State of Nebraska ex rel. Willis E. Reed, Attorney General, 
v. The County of Garden, et al. No. 19387. 


Original action in the supreme court for a writ of quo 
warranto against the County of Garden and its officers, 
commanding them to refrain exercising jurisdiction over 
certain land, alleged to be and constitute a part of Grant 
county. Demurrer to answer overruled, with leave to 
amend pleadings. 157 N. W., 1009. 


State of Nebraska ex rel. Walter Chamberlin, et al. v. John 
H. Morehead, et al. No. 19406. 


Appeal from an order of the district court of Lancaster 
county granting a writ of mandamus against the respon- 
dents as members of the state banking board, directing 
them to approve the articles of incorporation of relator and 
issue a charter to them as prayed. Reversed and remanded. 
155 N. W., 879. 


The State of Nebraska ex rel. William S. Ridgell 7. George 
FE. Hall, as State Treasurer. No. 19407. 


Original action in the supreme court for a writ of man- 
damus to require respondent, the state treasurer, to coun- 
tersign and pay a warrant drawn by the auditor of public 
accounts in favor of relator. Writ allowed. 155 N. Wi. 
228. On motion for rehearing, motion overruled. 156 N. 
W., 16. 


State of Nebraska v. Louis Keller. No. 19469. 


Appeal from an order of the district court of Adams 
county dismissing petition of plaintiff asking that title to 
real estate, belonging to the estate of Henry Keller, de- 
ceased, be quieted in the state of Nebraska. Reversed and 
remanded. Opinion later withdrawn. 


Benjamin F, Bush, Receiver of The Missouri Pacific Rail- 
way Company, v. The State Railway Commission of 
Nebraska, et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
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junction against defendants from enforcing House Roll 267, 
Session Laws of 1907, relative to passenger fares. Pend- 
ing. 


Jacob M. Dickinson, Receiver of the Chicago, Rock Island 
and Pacific Railway Company, v. The State Railway 
Commission of Nebraska, et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing House 
Roll 267, Session Laws of 1907, known as the ‘‘two- 
cent rate’’ statute, and House Roll 220, Session Laws of 
1907, known as the ‘‘mileage book”’ statute. Pending. 


State of Nebraska v. The Standard Oil Company, et al. 
No. 19518. 


_ Original action in the supreme court for a writ of in- 
junction to restrain the defendants from in any way in- 
terfering with the collection by plaintiff of inspection fees, 
or interfering with or impeding the execution of the in- 
spection laws of the state of Nebraska. The supreme court 
held that the inspection fee of ten cents chargeable under 
Section 2555, Revised Statutes of 1913, is excessive and 
void, and that the order of the court entered January 21, 
1916, continue in foree, which order required the defen- 
dants to pay to the oil commissioner of the state of Ne- 
braska the fees for the inspection of oils. 


State of Nebraska v. Chicago, Rock Island and Pacific 
Railway Company, et al. No. 19539. 


Original action in the supreme court for a writ of injune- 
tion to forbid the defendants from violating Section 6074, 
Revised Statutes of 1913, known as the ‘‘mileage book’’ 
statute, and Section 6067, Revised Statutes of 1913, known 
as the ‘‘two-cent rate’’ statute, and to forbid any of the de- 
fendants from taking any steps to restrain the state, or 
its officers, from enforeing the provisions of said statutes. 
Writ of injunction denied. 159 N. W., 410. Union Pacific 
Railroad Company and St. Joseph and Grand Island Rail- 
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road Company transferred their cases to the federal court, 
where they are pending. 


Emery C. Howe v. John C. Bousfield and State of 
Nebraska. 


Action in the district court of Nemaha county to quiet 
title to certain lands in Nemaha county, judgment liens 
upon said real estate being held by the state of Nebraska. 
Decree in favor of plaintiffs and title quieted. 


State of Nebraska v. George Cording. No. 19540. 


Original action in the supreme court for ejectment from 
land situated in the County of Furnas. Pending. 


Daniel B. Luten v. Wilson Reinforced Concrete Company, 
et al. State of Nebraska Intervenor. 


Action in the United States district court for the district 
of Nebraska, Lincoln division, for infringement of patent 
rights on bridge construction. Pending. 


Great Northern Railway Company v. Blaine County, 
Nebraska, et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction perpetually restraining defendants from collect- 
ing taxes on the railway company’s tourist cars traversing 
the state of Nebraska. Pending. 


The State of Nebraska ex rel. The L. V. Nicholas Oil Com- 
pany, et al. v. George E. Hall, State Treasurer. 
No. 19714. 


Original action in the supreme court for a writ of man- 
damus to require respondent, as state treasurer, to counter- 
sign and pay, out of the moneys in his hands derived from 
the collection of fees for inspection and other services ren- 
dered by the Food, Drug, Dairy and Oil Commission of the 
State of Nebraska, all warrants for the payment of ex- 


CIVIL CASES lxxxvii 


penses of enforcing the provisions of Chapter 109, Laws 
for 1913. Pending. 


In re Estate of Alden S. Nichols, Deceased. 


Probate proceedings in the county court of Hamilton 
county, with a view of perpetuating testimony that would 
be of use to the state of Nebraska, the theory being that 
- Mr. Nichols had no heirs and that his estate should escheat 
to the state of Nebraska. Lawful heirs were later located 
and it having become apparent the state had no financial 
interest in the result of the litigation it did not further 
prosecute the case. 


In re Estate of James Bates, Deceased. 


Probate proceedings in the county court of Douglas 
county, the state of Nebraska protesting against the pro- 
bate of a will purported to have been made by James 
Bates. State’s objection was overruled and the will ad- 
mitted to probate. State was reimbursed for court costs 
expended, | 


In re Estate of Henry Miller Deceased. 


Probate proceedings in the county court of Douglas 
county, the state of Nebraska petitioning that said estate 
escheat to the state. Prayer of state’s petition granted 
and the value of said estate, $1,151.83, turned over to the 
state of Nebraska. 


In re Estate of Gustavus C. Knopfel, Deceased. 
Probate proceedings in the county court of Douglas 
county, the state of Nebraska asking for the appointment 
of a special administrator, the theory being that Mr. 
Knopfel has no heirs and that his estate escheats to the 
state of Nebraska. Pending. 


In re Estate of Karl Mauck, Deceased. 


Probate proceedings in tlie county court of Douglas 
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county, the state of Nebraska intervening upon the theory 
that Mr. Mauck died without heirs and his estate escheated 
to the state of Nebraska. No heirs being found, said es- 
tate, of the value of $438.15, escheated to the state of Ne- 
braska. 


In re Estate of Henry Devine, Deceased. 


Probate proceedings in the county court of Hayes 
county, the state of Nebraska intervening on the theory that 
Mr. Devine died without heirs and his estate escheated to 
the state of Nebraska. No heirs being found, said estate, 
being a half section of land and $293.32, escheated to the 
state of Nebraska. 


The Western Irrigation District v. The Riverside Irriga- 
tion District, et al. 


Application to the district court of the United States 
for the district of Coloralo, Denver division, for an injunc- 
tion to restrain the defendants from diverting any waters 
from the South Platte river, in the state of Colorado, by 
means of their several canals, ditches, or otherwise, to the 
injury or prejudice of the rights of complainants, being 
water users in the state of Nebraska. Said cause was com- 
meneed under and by virtue of authority vested in the at- 
torney general under a special act of the legislature of 
1915. Pending. 


Tn re Disbarment Proceedings of Otto W. Miller. 


Original action in the supreme court for an order revok- 
ing the license of Otto W. Miller and barring him forever 
from practicing as an attorney. at law in any court of Ne- 
braska. Pending. 


Joseph W. Graham, State of Nebraska Intervenor, v. 
Lucian Piper. 


Application to the district court of Cherry county for an 
injunction to restrain defendant from discharging or flow- 
ing over, onto and across the lands of plaintiff, any water 


CIVIL CASES Ixxxix 
whatsoever, from a ditch carrying water from a certain 
swamp into School Lake, and from School Lake to L. Lake. 
State of Nebraska intervened on the ground that if water 
is diverted from said ditch the water so diverted will over- 
flow a portion of land belonging to the state, resulting in 
irreparable injury to the state. Pending. 


State of Nebraska v. Farmers State Bank of Decatur. 


Application to the district court of Burt county for the 
appointment of a receiver for defendant on the ground 
that the bank was conducting business in an unsafe and 
an unauthorized manner. Pending. 


State of Nebraska v. Wells, Fargo and Company. 


Action in the district court of Lancaster county for judg- 
ment against defendant for delinquent occupation tax for 
the year ending June 30, 1914, and interest. The demurrer 
filed by defendant was overruled by the court, and later 
defendant paid said occupation tax. 


State of Nebraska v. The Chicago, Rock Island and Pacific 
Railway Company. 


Action in the district court of Lancaster county for judg- 
ment against defendant for delinquent occupation tax. 
Pending. 


William H. Kearney, et al. v. Board of Commissioners of 
State Institutions, et al. 


Application to the district court of Hall county for an 
injunction to restrain defendants from discharging or re- 
moving the plaintiffs from the Nebraska Soldiers and Sail- 
ors Home, at Grand Island, or to cause the cessation of the 
issuance to them of food, clothing and other necessaries of 
life. Pending. 


Frank Rohrbacker v, Otto Sechurman, Administrator of 
Estate of John MeCloud, Deceased. State of 
Nebraska Intervenor. 


Action in the distriet court of Dodge county to establish 
in oral contract to property of a deceased person. Petition 
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of intervention was filed by the state of Nebraska. Decree 
in favor of plaintiff. 


Pearson, Taft Land Company v. Dennis’ Fitzgerald, et al. 


Action in the district court of Nuckolls county to fore- 
close a mortgage on real estate in Nuckolls county, the 
First State Savines Bank of Superior, Nebraska, one of 
the defendants in Said action, being in the hands ‘of a re- 
ceiver, and being the holder of a mortgage for $2,000 on 
said premises. “Decree in favor of First State Savings 
Bank of Superior for $2,710 and ten per cent interest, as 
a third lien on the southwest quarter of section 12, town- 
ship 1, range 27, west of 6th P. M., in Nuckolls county, and 
void as to the northwest quarter of said section 12. 


State of Nebraska ex rel. F. M. Woolridge, et al. v. John 
H. Morehead, et al. No. 19764. 


Appeal from a peremptory writ of mandamus granted by 
the district court of Lancaster county, directing the state 
banking board to issue to the relators a charter for a com- 
mercial hank to be established at Sidney, Nebraska. 
Affirmed. 


The Missouri Pacific Railway Company, Benjamin F. Bush 
Receiver of The Missouri Pacific Railway Com- 
pany, v. Henry T. Clarke, Jr., et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of 
injunction to restrain the defendants from enforcing Gen- 
eral Order Nb. 19 of the Nebraska State Railway Commis- 
sion. relative to tariffs on the transportation of freight. 
Pending. 


The St. Joseph & Grand Island Railway Company v. Henry 
T. Clarke, Jr., et al. 

Application to the district court of the United States for 

the district of Nebraska, Lincoln division, for a writ of in- 

junction to restrain the defendants from enforcing General 
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Order No. 19 of the Nebraska State Railway Commission, 
relative to freight tariffs. Pending. 


Chicago, Rock Island & Pacific Railway Company v. Henry 
T. Clarke, Jr., et al. 


Application to the district court of the United States 
for the district of Nebraska, Lincoln division, for a writ of 
injunction to restrain the defendants from enforcing Gen- 
eral Order No. 19 of the Nebraska State Railway Commis- 
sion, relative to freight tariffs. Pending. 


Chicago, Burlington & Quincy Railroad Company v, Henry 
T. Clarke, Jr., et al. 

Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing General 
Order No. 19 of the Nebraska State Railway Commission, 
relative to tariffs on the transportation of freight. Pend- 
ing. 


Chicago and North Western Railway Company v. Henry 
T. Clarke, Jr., et al. 

Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of 
injunction to restrain the defendants from enforcing Gen- 
eral Order No. 19 of the Nebraska State Railway Commis- 
sion, relative to tariffs on transportation of freight. Pend- 
ing. 


Chicago, St. Paul, Minneapolis and Omaha Railway Com- 
pany v. Henry T. Clarke, Jr., et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing General 
Order No. 19 of the Nebraska State Railway Commission, 
relative to tariffs on the transportation of freight. Pend- 
ing. 
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Union Pacific Railroad Company v. Henry T. Clarke, Jr., 
et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing General 
Order No. 19 of the Nebraska State Railway Commission, 
relative to tariffs on the transportation of freight. Pend- 
ing. 


State of Nebraska v. John M. Young, et al. 


Application to the district court of Lancaster county to 
foreclose a mortgage on certain lots and lands in Lancas- 
ter county. Decree in favor of defendants and title quieted 
in defendant, Leopold Simon. 


State of Nebraska v. Chicago, Burlington & Quiney Rail- 
road Company, et al. No. 19865. 


Original action in the supreme court for a writ of injunc- 
tion to restrain defendants from violating the provisions of 
General Order No, 19 of the Nebraska State Railway Com- 
mission, relative to freight tariffs. Application for tem- 
porary injunction denied, and case dismissed without pre- 
judice. 


Emma Kahler, et al. v. State of Nebraska 


Action in the district court of Pierce county to quiet title 
to certain lands in Pierce county. Pending. 


Frank A. Patterson v. John TH. Morehead, et al. No. 19867. 


Appeal from an order of the district court of Sheridan 
county dissolving the temporary injunction theretofore ob- 
tained and dismissing plaintiff’s petition. Affirmed. 


State of Nebraska v. James B. O’Connor. No. 19874. 


Appeal from a decree of the district court of Adams 
county establishing, quieting and confirming title in the 
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State of Nebraska to real estate, being the property of John 
O’Connor, deceased. Pending. 


Clarence L. Bonham v. Nebraska Wesleyan University, 
State of Nebraska, et al. 


Application to the district court of Lancaster county to 
quiet title to certain lots in University Place, Lancaster 
county. Decree quieting title in plaintiff. 


State of Nebraska ex rel. Albert S. White, et al. v. John 
H. Morehead, et al. No. 19911. 


Appeal from an order of the district court of Lancaster 
county denying the writ of mandamus to command respon- 
dents, as the state banking board, to approve the articles of 

‘incorporation of the Central State Bank of Omaha and 
grant to said bank a charter to do a banking business in the 
eity of Omaha. Pending. 


OPINIONS OF ATTORNEY GENERAL 


1915-1916 


Municipal Bonds—Registration. 


Municipal bonds should not be denied registration by the auditor of 
public accounts of the State of Nebraska because such bonds 
were issued by virtue of a resolution, and not by ordinance, 
nor because the signatures of the mayor and city clerk to the 
coupons attached to such bonds are lithographs. 


Hon. W. B. Howard, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: You inquire whether, in the opinion of this 
department, bonds of the city of Blair, voted for the pur- 
pose of installing a municipally owned electric lighting 
plant in said city, are entitled to registration, the ob- 
jection urged against their registration being: 

1. That the issuance of said bonds has not been 
authorized by ordinance. 

2. That the signatures of the mayor and clerk to the 
coupons attached to said bonds are not written, but litho- 
graphed. 

3. That the meeting, at which the resolution authoriz- 
ing the submission to a vote of the people of the question 
of the issuance of the bonds was passed, was unauthorized 
and, therefore, that the passage of said resolution was a 
nullity. 

4. That there was not twenty days’ notice of said 
election. 

In answer to your questions I will say that I have ex- 
amined the history of these bonds filed in your office and 
have also considered the oral statements made at the 
hearing before you, explaining, amplifying, and contra- 
dicting certain parts of said history, and am of the opin- 
ion that said bonds should not be denied registration for 
any of the above stated reasons. I will consider said ob- 
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jections in the order in which they are hereinbefore set 
forth. 

1. It is true-that the-issuance of the bonds in question 
was authorized ‘by a resdlution and not by an ordinance, 
but the supreme court of this state has held that a res- 
olution in such case is sufficient. 

“In cities of the class to which defendant belongs, a submission 
of a proposition to issue bonds for the purpose of providing light and 
water for the use of such city and its inhabitants may be made by 
resolution duly passed and approved, as well as by ordinance.” (Hurd 
v. City of Fairbury, 128 N. W., 638.) 

While the above quotation only goes to the question of 
the submission of the proposition to a vote of the people, 
and does not pass directly upon the question as to whether 
or not after a vote is taken the direction to issue the 
bonds may be by resolution instead of by ordinance, the 
history of the bonds in controversy in said cause shows 
that both the submission of the question to a vote and the 
direction to issue after the vote was taken in that case 
were by resolution. That this phase of the case did not 
escape the attention of the reviewing court is apparent, 
for, in the body of the opinion, it is said: 

“Another objection presented is that the bonds were issued by 
virtue of a resolution, and not by ordinance. We regard this 
question as settled against the contention of plaintiff in State rv. 
Babcock. 20 Neb., 522, 31 N. W., 8, and we will not further extend 
this opinion by a rediscussion of the subject.” (Hurd v. City of 
Fairbury, 128 N. W., 642.) 

This state is not alone in holding that a resolution in 
such cases is sufficient: 

“The general rule is that when the ‘charter commits the decision 
of a matter to the council, but is silent as to the mode, the decision 
may be evidenced by a resolution and need not necessarily be by 
ordinance.”’ (Simonton on Municipal Bonds, sec. 88; 148 U. S. 
591.) 


2. The objection that the bonds under consideration 
are invalid, because the signatures of the mayor and city 
clerk to the coupons attached thereto are lithographs, is, 
in my opinion, without merit. |The bonds themselves 
bear the written signatures of said ‘officers. If they had 
also signed the coupons by aétually subscribing their 
names thereto in writing, each of them would have been 
compelled to write his name “14,000 times. Under the 
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circumstances, it may be well assumed that the officers 
adopted as their own the lithographed signatures attach- 
ed to the coupons. } 


“Signatures adopted by: persons are sufficient to give validity te 
instruments even though they are illegible or defective; or contain 
only the christian name of the person signing; or made with a lead 
pencil or typewritten, or printed.”.. (36 Cyc. 448.) 

3. The contention that the passage of the resolution, 
submitting to a vote of the people the question of the is- 
suance of the bonds in controversy, was at an unauthor- 
ized meeting of the council and was for that reason void, 
is likewise, in my opinion, without merit. It is not contented 
that the meeting of the council held on September 1, at which 
a resolution was passed submitting to a vote of the peo- 
ple the question of the issuance of the bonds, was irreg- 
ular or unauthorized in any way, but only that the meet- 
ing of the council held September 2, at which the time 
for holding the election was changed from September 22 
to September 29, was invalid, because it was a special 
meeting and not all the members of the council had notice 
that it was tobe held. The history of the bonds shows 
affirmatively that the reason certain members of the 
council were not notified of such meeting was because they 
were absent from the city and it was not practicable to 
notify them. This being true, the fact that they were not 
notified did not, in my opinion, render the said meeting 
of the council invalidi.:* ’ , 

“Tt is a rule of the courts to sustain rather than defeat the vote 
of the people, and an election will not be set aside for a mere ir- 
regularity or informality which does not in any manner affect the 
result of the election.” (Simonton on Municipal Bonds, sec. 71.) 

It may be remarked in passing that it does not appear 
the result of the election was in any way, changed because 
certain members of the council were not notified of, nor 
present at, the meeting at which the time of holding the 
election was changed. The absent members seem, more- 
over, to have acquiesced in what was done at that meet- 
ing, for after the election was held they joined with the 
other members in announcing the result and authorizing 
the issuance of the bonds. . _ 

In my opinion, thereis* no merit in the contention, 
that the notice of election was not published for the 
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twenty days required by law. As a matter of fact, it was 
published more than twenty days, and I do not think there 
is anything either in the written history of the bonds or 
in the oral statements of fact made at the hearing which 
will justify the conclusion that the first week of publica- 
tion ought not tv be counted. Even if it should be con- 
ceded, for the sake of the argument, that the meeting was 
irregular because of defective notice, the irregularity 
would be cured, I think, when the council proceeded 
without objection to canvass the vote, declare the result 
and order the bonds issued. 
Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 
January 4, 1915. Deputy Attorney General. 


Legislature—Enrolled Bill. 


An enrolled bill of the legislature may be typewritten. 


Hon, E. E. Howell, Chairman of the Rules Committee of 
the Senate, Lincoln, Neb. 


Dear Sir: In answer to the oral request of your cors- 
mittee for an opinion from this department as to whether 
or not an enrolled bill must be written out in longhand, 
I will say that I find no provision, either of the constitu- 
tion, or of statutory law, which requires enrolled bills to 
be written in longhand. In my opinion, an enrolled bill 
may be typewritten. 

Very respectfully, GRANT G. MARTIN, 
Attorney General, 
By GEORGE W. AYRES, 

January 7, 1915. Deputy Attorney General. 


Election—County Commissioner, 


Where a county commissioner is elected in 1911, and by mistake 
another commissioner is elected in 1914, the officer elected 
in 1911 is the de jure officer and should act in the capacity of 
the chairman of the county board. 
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W. M. Somerville, Esq., County Attorney of Red Willow 
County, McCook, Neb. 


Dear Sir: Your letter of the 8th instant, addressed to 
the attorney general, has been referred by him to me for 
answer. You inquire: 

“Where the commissioner elected in the fall of 1911, and also 
the man elected to succeed him for this year, are claiming the of- 
fice, now which of these two men should the other two commission- 
ers recognize until the question is settled? Also will the com- 
missioner elected in 1911, and has been the chairman of the county 
board for the last year, still act in that capacity?” 


In answer to the question propounded by you I will 
say that the attorney general is of the opinion that the 
regular term of a county commissioner is four years and, 
therefore, that the commissioner elected in 1911 may 
properly be recognized as the de jure officer until the 
courts shall hold otherwise. It follows that he should 
still act in the capacity of the chairman of the county 
board until such time as the court may have determined 
that another is entitled to the office. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By GEORGE W. AYRES, 

January 9, 1915. Special Assistant. 


Legislative Reference Bureau. 


The director of the Legislative Reference Bureau may lawfully aid 
and assist members of the legislature in drafting bills. 


Hon. Fred Hof{meister, House of Representatives, Lincoln, 
Neb. 


Dear Sir: The inquiry of yourself and other members 
of the House of Representatives, requesting an interpre- 
tation of section 3775, Revised Statutes of 1913, and also 
the foot note attached to the item of appropriation made 
for the Legislative Reference Bureau, received. 


From an examination of section 3775, I am led to be- 
lieve that the director of the Legislative Reference Bureau 
may, upon request, aid and assist members of the legis- 
lature in drafting bills, notwithstanding the foot note at- 
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tached to the appropriation bill and found on page 733 
of the Session Laws of 1913. This foot note, I believe, is 
not germane to the bill of which it is ostensibly a part. 
It is not mentioned in the title, and does not comply with 
the provisions of section 19, article 3, Constitution. How- 
ever, in order to relieve the director of this bureau of any 
embarrassment that this foot note may make, I would 
suggest that the legislature, by resolution, ask’ him to 
disregard it. 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By A. M. MORRISSEY, 
January 12, 1915. Deputy Attorney General. 


State Officers—Fees. 


No state officer, except the treasurer, is permitted to receive fees 
for services performed by him, but all such fees should be paid 
in advance into the state treasury and the treasurer’s receipt 
accepted in lieu of the money representing such fees. 


Hon. Charles W. Pool, Secretary of State, Lincoln, Neb. 

Dear Sir: Answering your inquiry, as to whether you 
are permitted, under the constitution and laws of the state,. 
to receive fees as provided by section 3, chapter 21, Re- 
vised Statutes of Nebraska for 1913, will say that the fees 
therein referred to, for the services therein contemplated, 
should be ‘‘paid in advance into the state treasury,’’ as 
provided by section 24, article 5, Constitution of Nebraska. 


The attempt on the part of the legislature to provide 
that such fees should be paid in advance to the secretary 
of state is in conflict with that part of the constitution 
just cited, and is absolutely void. That section of the 
Constitution of Nebraska was so construed in the case of 
Moore v. State, 53 Neb., 881. 


Under no consideration should you accept the money 
for such services, but a receipt from the state treasurer 
in lieu of the money would be a strict compliance, upon 
your part, with the requirements of the constitution, it 
not being the intention of the framers of the constitution 
to permit or allow any of the state‘ officers named'in that 
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section of the ‘constitution, of ‘hich you are one, except 
‘the treasurer, to receive any fees for services performed. 
Very respectfully, , WILLIS E. REED, 
January 12, 1915. , __. Attorney General. 


‘Road Taxes—Separation. 


All labor taxes raised in a'city or village; and collected by the county 
treasurer, should be paid to the treasurer of the city or village. 


Qne-half of all. county road taxes collected in a city or village, by 
the county treasurer, should also. be paid to such city or village 
treasurer. 


‘The township road taxes, collected by the county treasurer, are ex- 
pended under the direction and control of the township board, 
which is required to use one-half of the sum collected in any 
road district for the benefit of the public roads in such district.* 


Frank Kelley, Esq., County Attorney of Custer County, 
Broken Bow, Neb. 


Dear S 
‘you say: 

“T would like your opinion as to the separation of the road tax 
in townships where a village is located therein. The county treas- 
urer has been requested to separate the road tax paid by the resident 
taxpayers in the villages from that paid in by the taxpayers in the 
county, paying to the treasurer of the township the road tax collected 
from the township, outside of the village, and paying to the village 
itreasurer the road tax, collected from taxpayers within the village.” 


I have your favor of the 6th instant, in which 


In answer to the question propounded by you I eall 
attention to section 3055, Revised Statutes of 1913, which 
deals with the disposition of road funds in counties under 
township organization and which provides: 

“All moneys paid into the town treasury from the several road 
districts in discharge of road tax, and all moneys paid into the town 
treasury from the several road districts in discharge of labor tax 
shall constitute a town road fund, which shall be at the disposal of 
the town board for the benefit of the road district of the town for 
Toad purposes: Provided, one-half of all moneys paid into the town 
treasury from the several road districts in discharge of road and labor 
tax shall constitute a district road fund and shall be expended by 
the town board in the road district from which it was collected for 
the following purposes:” 


The supreme court of this state has heretofore held: 


“Incorporated municipalities are road districts within the mean- 
ing of section 76 of the road law (Compiled Statutes, 1899, ch. 78), 


*Since above was written section 3055, Revised Statutes of 1913, 
has been amended by chapter 62, Session Laws of 1915. 
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and as such are, except where otherwise provided, entitled to one- 
half the moneys arising from the road tax levied by the county com- 
missioners upon the property situated within their limits.” (Libby 
v. State, 59 Neb., 265.) 4 

Said section 76 of the road law had reference to road 
districts in counties not under township organization, but 
with equal reason cities and villages in counties under 
township organization may also be considered as road 
districts. If the above quoted provision of statute were 
to be considered alone, it would appear that all road money 
in counties under township organization should be under 
the control of the town board for road purposes, to be 
used at their discretion for the benefit of the roads gener- 
ally in the township, subject only to the provision that 
one-half of the tax collected from each road district should 
be used within the corporate limits of said district. But, 
the supreme court has held, in a comparatively recent 
case: 

“When a county has collected money for the road fund upon 


property of a city or village, one-half of such money belongs to the 
city or village.” (City of Albion v. Boone County, 94 Neb., 494.) 


There is also a special provision of statute which pro- 
vides that certain special funds raised for road purposes 
in cities or villages, and all labor tax paid into the county 
treasury by the inhabitants of said cities and villages, 
shall be paid to the respective municipalities from which 
they have been collected. (Revised Statutes for 1913, 
sec. 5191.) 


I am, therefore, of the opinion that all taxes raised in a 
city or village, under the provisions of said section 5191, 
should be paid to the treasurer of the city or village; that 
one-half of all other road taxes collected in said city or 
village, by the county treasurer, should also be paid to 
such city or village treasurer; and that the balance of any 
township road tax collected by the county treasurer should 
be paid by him to the township treasurer, to be used by 
the township board of such township, in its discretion, 
for the benefit of the roads in the township. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By GEORGE W. AYRES, 

January 13, 1915. Assistant Attorney General.. 
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Sheriff—Jailer Fees. 


Where the sheriff actually performs the duties of jailer, in addition 
to his duties as a_sheriff, he is entitled to the compensation pro- 
vided for the performance of such duties as jailer. 


Mr. Julius A. Pitz, Plattsmouth, Nebraska. ‘ 


Dear Sir: Your favor of the 12th instant is received. 
You ask, ‘‘Is the sheriff who draws a salary of $1,750 per 
year entitled to jailer fees when acting as such?’’ 


The supreme court, in the case of Iler v. Merrick County, 
147 N. W., 118, holds: 

“The sheriff of a county, who performs the duty of jailer in addition 
to his duties as sheriff, is entitled to the compensation provided for 


the. performance of that duty, while there are prisoners confined in 
the county jail.’’ 


This opinion: of the supreme court answers your question 
in the affirmative. 
Very respectfully, A. M. MORRISSEY, 
January 15, 1915. Deputy Attorney General. 


Taxation—Lost Schedule. 


Where a schedule of property has been lost, the county assessor or 
county clerk may, at any time, add to the tax-list the property 
so omitted for the current year, by virtue of the lost schedule. 


Michael E. Cowan, Esq., County Attorney of Johnson 
County, Tecumseh, Neb. 


Dear Sir: Your letter of the 15th instant, addressed to 
Hon. Willis E. Reed, attorney general, has’ been referred 
to me for answer. 


You say: 


“Our precinct assessor listed a man’s property last April, in some 
way the schedule was lost and we knew nothing about it until the 
party called on the treasurer to pay his taxes a few days ago. After 
we found out that the schedule was lost, the assessor tried to get him 
to give another, which he refuses to do. What would be our proced- 
ure in the matter?” 
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In answer to the question propounded by you TI will 
say that, in my opinion, the county assessor may at this 
time add this man’s property to the tax-list for last year. 
The statute provides: 

“Provided, however, the county assessor or county clerk may, at 


any time, add to the tax rolls any property omitted therefrom for the 
current year.” (Revised Statutes of 1913, sec. 6449.) 


The term ‘‘current year?’ you will note does not neces- 
sarily mean. calendar year. (See Clark v. County of Lan- 
caster, 69 Neb., 717; Pittsburg, etc. Ry. Co. v. County 
Treasurer, 78 O. St., 227.) 


Very respectfully, WILLIS E. REED, 
Attorney General, 
By GEORGE W. AYRES,: 

January 18, 1915. Assistant. Attorney General. 


County—Witness Fees. 


The county is not liable for fees of a witness detained ‘in jail pending 
the giving of a recognizance. 


George A. Doll, Esq., County Attorney of Washington 
County, Blair, Neb. 


Dear Sir: Your letter of the 14th instant, addressed to 
Hon. Willis E. Reed, attorney general, has been referred 
to me for answer. You-state that: 


“About forty days ago a bunch of men were ordered out of a freight 
ear here in Blair; one of them. shot at the brakeman, hitting him in 
the leg. The men were arrested, and the one who did the shootings 
was charged with shooting with intent to kill. No charge was filed 
against one of the gang who really seemed not to belong with them. 
However, he was held as a witness. The county judge, who acted as 
examining magistrate, fixed the amount of his recognizance at $100, 
ordering him to be detained in jail as a witness until he gave the re- 
cognizance. He refused to give the recognizance, and was held until 
Wednesday, when he was released. He was placed by the sheriff in 
the Blair city jail, the other men being in the county jail, and it being 
deemed advisable to keep him apart from the others. A short time 
ago the other men, including the one who did the shooting, made their 
escape from the county jail. 


“The fellow has filed a bil with the county clerk for $80.00 witness 
fees, claiming the regular fees for each day that he was detained.” 
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You inquire whether or not the county is legally bound 
to-allow said claim. 

In answer to the question propounded by you, will say 
that, in my opinion, the county is not legally liable under 
the facts stated. 

Very respectfully, WILLIS E. REED, 

; Attorney General, 

nails : By GEORGE W. AYRES, 
January 18, 1915. Assistant Attorney General. 


School House Site—Deed to Land. 


A deed to land, for school purposes, is as effective as though the land 
were acquired by condemnation, and a school house may be 
erected upon such premises at any time without further procedure. 


Hon. A. O. Thomas, Superintendent of Public Instruction, 
Lincoln, Neb. 


Dear Sir: Your letter of the 20th instant, addressed 
to Hon. Willis E. Reed, attorney general, containing a 
letter from H. E. Bowman, of Lawrence, Neb., with refer- 
ence to the erection of a new school house on land acquired 
by School District No. 71, from William Scully and wife, 
for school purposes, has been referred to me for reply. 


The deed from William Scully and wife to this School 
District No. 71 is a permanent grant to said school district 
for school purposes, and is as effective as though acquired 
pursuant to sections 6909 and 6910, Revised Statutes of 
1913. 


Though a school house may not yet have been erected 
upon the premises, the school district has evidently held 
possession of the premises for school purposes, with the 
intention and for the purpose of erecting a school building 
thereon, when and as soon as such building was needed. 
In respect to the time of building upon the premises, the 
grantor has placed no limit in the grant. 

The sections of the statutes to which I have referred 


contain the provision for acquiring property for school 
purposes by condemnation proceedings, but I do not think 
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it is necessary in this case to resort to such proceedings. 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES S. ROE, 
January 21, 1915. Assistant Attorney General. 


Corporation—Taxation. 


To ascertain the basic assessment valuation of a corporation the 
amount of indebtedness should not be deducted from the amount 
of the paid up capital stock. 


W. W. Wenstrand, Esq., County Attorney of Saunders 
County, Wahoo, Neb. 


Dear Sir: Your favor of the 13th instant received, in 
which you say: 

“Under sections 28 and 29, Revenue Act of 1903, a certain stock 
corporation of this county has returned a statement that its author- 
ized capital stock is $20,000, that its paid up capital stock, shares, 


is $14,795, and that its amount of indebtedness (except current ex- 
penses) is $6,700. 


“Said corporation claims that the assessment should be based upon 
the difference between the amount of paid up capital and the amount 
of indebtedness. 


“What in your opinion should be the basis of assessment in this 
case?” 


In order to carefully consider the question propounded 
by you, it is necessary to take into consideration the 
provisions of the constitution of the state, together with 
several statutory provisions enacted at various times, 
with reference to assessment and taxation of property. 


Section 1, article 9, Constitution, provides: 

“The legislature shall provide such revenue as may be needful, 
by levying a tax by valuation, so that every person and corporation 
shall pay a tax in proportion to the value of his, her or its prop- 
erty and franchises, the value to be ascertained in such manner as 
the legislature shall direct.” 


Section 6300, Revised Statutes of 1913, provides: 


“All property in this state not expressly exempt therefrom shall 
be subject to taxation, and shall be valued at its actual value which 
shall be entered opposite each item and shall be assessed at twenty 
per cent of such actual value.” 


Section 6314, Revised Statutes of 1913, provides: 


G OPINIONS 13 


“Personal property, except such as’ is required in‘this chapter’ to 
be listed and assessed otherwise, shall be listed and assessed in the 
county, precinct, township, city, village and school district where the 
owner resides, except that property having local situs, like grain 
elevators, lumber yards or any established business, shall be listed 
and assessed at the place of such situs. The capital stock and fran- 
chise of corporations and persons, except as otherwise provided, 
shall be listed and taxed in the county, precinct, township, city or 
village, and school district where the principal office or place of 
business of such corporation or person is located within this state.” 


Section 6291, Revised Statutes of 1913, provides: 


“The word ‘property’ includes every kind of property, tangible or 
intangible, subject to ownership.” 

Therefore, it seems clear that a corporation should pay 
tax upon the value of its property in the same proportion 
that an individual pays; that if the entire capital of the 
corporation is ‘nvested in tangible property, it should be 
assessed at its fair value, which valuation may be either 
greater or less Shan the authorized or paid in amount of 
capital stock; and what the assessor should strive to do is 
to ascertain, if possible, the real value of the property of 
the corporation. 


The supreme court held in State v. Fleming, 70 Neb., 
529, that in making a return of his taxable property, under 
the provisions of chapter 73, Laws of 1903, the taxpayer 
may deduct from the credits due him all just debts by him 
owing at the time of such return. This rule was adhered 
to in Lancaster County v. McDonald, 73 Neb., 453, Olesow 
v. Cuming County, 81 Neb., 209, and Royal Highlanders 
v. State, 77 Neb., 18. 

In Oleson v. Cuming County, supra, the court also held 
that the word ‘‘credits’? meant ‘‘net credits,’’ and that 
indebtedness might be deducted from gross credits to find 
the true value for assessment, and as ‘‘eredit’’ has been 
defined to mean ‘‘every demand for money, labor, or other 
valuable thing, whether due or to become due’’ (Revised 
Statutes of 1913, sec. 6293), it would seem quite clear that 
corporate indebtedness could only be deducted from gross 
credits in order to ascertain the net credits for a basic 
assessment value thereof. 

There is usually another important form of tangible 
property of a corporation, commonly known as the ‘‘cor- 
porate excess,’’ that is to say the amount by which the 
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aggregate value of the shares of capital stock exceeds the 
tangible property of the corporation., This excess rep- 
resents the good will of the business, the franchise of 
the corporation to act as such, andjits franchise to carry 
on its business,—broadly speaking the value of the busi- 
ness as a going concern. In most states an effort is made 
to reach and tax this corporate excess. It would seem 
that in Nebraska such effort is made by taxing the differ- 
ence between the aggregate value of the shares of stock 
of the corporation and the value of the tangible property 
as ‘‘capital stock,’’ in addition to taxing the tangible 
property. . 


There is also another section of the statute which refers 
to every person, company, or corporation engaged in the 
buying or selling of grain for profit. (Revised Statutes 
of 1913. sec. 6333.) An opinion construing this section 
is to be found in Report & Opinions of Attorney General 
for 1913-1914, pp. 98, 99, 100. 


In construing the several sections together, and consider- 
ing carefully the holdings of our supreme court, I would 
hold that the corporation could not be permitted to make 
such a deduction as suggested in your letter, for the reason 
that the paid up capital stock represents, or is assumed to 
represent, the investment made in tangible or intangible 
property, which is declared to be assessable and taxable 
by valuation. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 

February 20, 1915. Deputy Attorney General. 


Jitney Bus and Transfer Company. 


An application for authority to issue securities by a “‘jitney bus and 
transfer company’ might be properly considered by the Ne- 
braska State Railway Commission, under the stock and bonds 
law. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: Your favor of the 15th instant received, 
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wherein I note that you, ask: ERA: ‘ 


“For an opinion in writing as to whether an application for 
authority to issue securities by, ,@; ‘jitnmey bus and transfer company,’ 
would be properly considered, under the provisions of House Roll 
578, Session Laws of 1909, being the stock and bond law, or under 
Senate File 4, Session Laws of 1913, being the Blue Sky law.’ 


It would seem that the answer to the question propound- 
ed would depend upon tlie definition of a ‘‘carrier,’’ and 
im section 6124, Revised Statutes for 1913, the term ‘‘com- 
mon carrier”’ ts defined as to include all corporations, com- 
panies, individuals and association of individuals, their 
lessees or receivers, appointed by any court whatsoever, 
that may now or hereafter own, operate, manage or con- 
trol any railroad, interurban or street railway line, oper- 
ated either by steam or electricity, or any other motive 
power, or part thereof; or any express company, car 
company, sleeping car company, freight and freight line 
company, telegraph and telephone companies, and 
any other carrier engaged in the transmission: of mes- 
sages, or transportation of passengers or freight for hire. 


In the case of State v. Union Stock Yards Co., 81 Neb., 
67 (1908), the supreme court construed the section of the 
act cited, supra, ‘‘any other carrier engaged in the trans- 
mission of messages or transportation of passengers or 
freight for hire,’’ to mean any such companies as by their 
public profession hold themselves out to the world as en- 
gaged in the vocation of transmitting messages or trans- 
porting passengers for hire, and as willing to perform such 
services for any person who may have occasion to employ 
them. 


Therefore, it would clearly appear that a‘'‘‘jitney bus 
and transfer company’’ would come within the purview 
of the statute and the decision, and is to be deemed a 
“‘eommon carrier.’’ 


Section 758, Revised Statutes. of 1913, known as the 
stock and bond law, provides that a common carrier or 
public service corporation, organized and incorporated, 
or hereafter incorporated, under or by virtue of the laws 
of the state of Nebraska, may issue stocks, bonds, notes 
or other evidence of indebtedness payable at periods of 
more than twelve months after the date thereof, when nec- 
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essary for the acquisition of property, the construction, 
completion, extension or improvement of facilities, or for 
the improvement or maintenance of its service, or for the 
discharge or lawful refunding of its obligations; provided 
and not otherwise, there shall have been secured from the 
Nebraska State Railway Commission an order authoriz- 
ing such issue and the amount thereof, and stating that in 
the opinion of the commission the use of the capital to be 
secured by the issue of such stocks, bonds, notes or other 
evidence of indebtedness is reasonably required for the 
said purpose of the corporation. 


In conclusion I would hold that the application for 
authority to issue securities by a ‘‘jitney bus and trans- 
fer company’? would be properly considered under the 
provisions of House Roll 578, Session Laws of 1909, known 
as the stock and bond law, and cited as section 758 to 760, 
inclusive, Revised Statutes of 1913, but that in considering 
such application under said sections of the Revised 
Statutes for 1913, the only question to be determined by 
the Nebraska State Railway Commission is the question 
of the necessity of the capital to be thus procured by the 
proposed corporation for the acquisition of property, the 
construction, completion, extension, or improvement of 
facilities, or for the improvement and maintenance of its 
service, or for the discharge or lawful refunding of its 
obligations, and the reasonableness of such necessity or 


requirement. 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 


February 22, 1915. Deputy Attorney General. 


Member of Legislature—Mayor of City. 


When a member of the legislature is elected to, accepts, and holds 
the office of mayor of a city, his office as such member of the 
legislature becomes vacant. E 


Lee Basye, Esq., County Attorney of Box Butte County, 
Alliance, Neb. 


Dear Sir: Your communication of the 17th instant, 
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addressed to the attorney general, has been received, in 
which you submit, for an opinion from this office, the fol- 
lowing proposition: 

“Under article 3, section 6, Constitution of Nebraska, can a rep- 


resentative in the legislature also hold the office of mayor in a 
city of the first class?” 


Section 6, article 3, Constitution of Nebraska, provides 
as follows: 

“No person holding office under the authority of the United 
States, or any lucrative office under the authority of this state, 
shall be eligible to or have a seat in the legislature.” 

It would seem that the office of mayor of a city of the 
first class, with a salary attached, is a lucrative office 
under the authority of the state. (State v. Moores, 52 
Neb., 770.) The prohibition of the constitution is-aimed at 
and limits the eligibility of a person to the office of mem- 
ber of the state legislature. 


It was elementary at common law that the acceptance 
by one, holding a public office, of a second public office 
incompatible with the first, operates ipso facto as a res- 
ignation of the first. (State v. Bus, 36 S. W. 636.) 


It may be that the office of member of the legislature 
and that of mayor of a city are not incompatible offices, 
and probably they are not so under the preponderance 
of authorities. 

“Incompatibility between two offices is an inconsistency in the 
functions of the two.” (People v. Greer, 58 N. Y., 295; Abry v. Gray, 
48 Pac., 577; 29 Cyce..1384.) 

But, another common law rule enters into the consider- 
ation of the question propounded. In State v. Bus, supra, 
following the rule above stated from that case, the court 
said: 

“The same rule obtains where the holding of two offices by one 
person at the same time is forbidden by constitution or statute.” 

The constitution of this state provides plainly that a 
person holding the office of mayor of a city shall not at 
the same time serve as a member of the state legislature. 


So that, under the constitution and the rules of law, 
which seem to be established, a member of the legislature 
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may be elected to the office of mayor of a city, and he may 
accept and hold that office, but, when he accepts the office 
of mayor he becomes ineligible to serve further as a mem- 
ber of the state legislature, and his acceptance of the 
office of mayor operates as a resignation of his office as 
a member of the legislature. 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES S. ROE, 
March 24, 1915. Assistant Attorney General. 


Adulterated Vinegar—Sale. 


Persons selling, or offering for sale, vinegar containing ingredients 
prohibited by statute or below the standard prescribed thereby, 
which are adulterations, do so in violation of law. 


Hon. C. E. Harmon, Food, Drug, Dairy & Oil Commission- 
er, Lincoln, Neb. 


Dear Sir: You ask for an opinion from this office with 
reference to the provisions of article 4, chapter 24, Revised. 
Statutes of 1913, prescribing the conditions under which 
vinegar may be manufactured and sold, and prohibiting 
adulterations thereof. 


Section 2579, Revised Statutes of 1913, provides that 
vinegar sold as apple, orchard, or cider vinegar shall be 
the product of pure apple juice, known as apple cider or 
vinegar, and prohibits the use therein of any foreign sub- 
stance, drugs, or acids. Said section further provides 
that such vinegar shall not contain less than one and six- 
tenths per cent by weight of cider vinegar solids upon full 
evaporation of the temperature of boiling water. 


Section 2581, Revised Statutes of 1913, prescribes the 
conditions under which may be manufactured and offered 
for sale what is known as grain, wine, or fruit vinegar, 
prohibits artifiicial coloring, and provides that the con- 
tainers shall be plainly labeled or branded, ete. 


Section 2582 prescribes that all vinegar shall be made 


wholly from the fruit or grain from which it purports to 
be made, and shall contain no foreign substance or artifi- 
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cial coloring, and shail contain not less than four per cent 
by weight of absolute acetic acid. 


The last section referred to is general, applying to all 
vinegar made pursuant to sections 2579 to 2581, inclusive, 
Revised Statutes of 1913. 


Section 2583, Revised Statutes of 1913, is a further gen- 
eral provision providing that no vinegar shall be sold, or 
offered for sale, containing any preparation of lead, copper, 
sulphuric or other mineral acid, or ener ingredients in- 
jurious to health. 


Section 2536, Revised Statutes of 1913, applies to food 
stuffs generally, and provides that no substance shall be 
mixed with an article of food that reduces or lowers the 
strength or quality, and that no substance shall be sub- 
stituted, wholly or in part, for the article. 


It would seem that the questions involved in the inquiry 
of your department have not been passed upon directly by 
the courts of this state, but similar statutes have been 
enacted in many of the states, in some of which the stat- 
utes are almost identical, and the statutes have been sus- 
tained by the courts on the ground of public necessity in 
protecting the public against the harmful and deleterious 
ingredients that enter into the manufacture of the com- 
mon commercial vinegar, and the fraud and misrepresenta- 
tion practiced in its manufacture and sale. 

Pecple v. Worden Grocer Company (Mich.), 77 N. W., 
315, involved the same questions that are presented by 
your department. The Nebraska statute seems to be copied 
almost entirely from the Michigan statute, and it was there 
held that the sale of vinegar below the standard of quality 
prescribed by the statute was an adulteration in violation 
of law. 


On page 317 of that case, the court said: 


“This statute forbids the manufacture and sale of vinegar not in 
compliance therewith, and persons manufacturing or selling vinegar 
below the standard do so at their peril. It is no defense that the per- 
son so manufacturing or selling vinegar below the standard has no 
knowledge that it is not within the standard prescribed.’ (Citing 
People v. Snowburger, Mich., 71 N. W. 497.) 


Along the same line is the case of United States v. One 
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Hundred Barrels of Vinegar-(Minn.), 188 Fed. Rep. 471, 
where the court said: 

“Where samples of alleged pure cider vinegar showed only from 
eleven to sixteen per cent glycerine, it was adulterated.” 

As we understand it, the test above referred to differs 
only in the method of ascertaining quality. To the same 
effect is Commonwealth v. Smith (Mass.), 20 N. E., 161. 


It is evident that vinegar sold, or offered for sale, below 
the standard prescribed by the statute, or containing in- 
gredients therein prohibited, are adulterations in violation 
of the law. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES 8. ROK, 

March 25, 1915. Assistant Attorney General. 


State Railway Commission—Railroad Company. 


The Nebraska State Railwav Commission has jurisdiction over condi- 
tions upon the right of way and grounds of a railroad company 
within the limits of an incorporated city or village, involving the 
safety and convenience of the public using the trains, grounds 
and facilities of the railroad company in tie prosecution of its 
business relations with the company. 


Nebraska State Railway Commission, Lincoln Neb. 


Gentlemen: In your communication of the 10th instant, 
addressed to the attorney general, you submit to this de- 
partment the following inquiry: 

“Whether this commission has jurisdiction over the right of way 
and grounds of the railroad companies where such right of way and 
grounds are located within the corporate limits of a village or city, 
your opinion being desired with particular reference to the commis- 
sion’s authority to require proper and adequate drainage of such rail- 
road property.” 


The particular question contained in your inquiry seems 
not to have been passed upon directly or determined def. 
initely by the courts of this state. 

The dissenting opinion of the chief judge upon the re- 
hearing in the case of Chicago, Rock Island & Pacific Rail- 
road Co. v. Nebraska State Railway Commission, 89 Neb. 
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853, 855, concurred in.by two other members of the court 
would, if followed, necessitate an answer to your inquiry 
in the affirmative. 


But that part of the dissenting opinion dealing with the 
question contained in your inquiry may be said to be a 
dictum of the court; yet the court has not elsewhere held 
differently or against the contention there made. 


From the decisions of the court thus far the railway com- 
mission would seem to have jurisdiction over conditions 
upon the right of way and grounds of a railroad company 
within the limits of an incorporated city or village involv- 
ing the safety and convenience of the public using the 
trains, grounds and facilities of the railroad company in 
the prosecution of its business relations with the company. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES S. ROE, 

April 23, 1915. Assistant Attorney General. 


Bank—Taxation. 


In determining the value of the capital stock of a bank, for purposes 
of taxation, the assessor shovld take into consideration the fran- 
chise of such bank and all its tangible property. 


George Losey, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: Yours of the 23rd instant received and con- 
tents noted carefully. 


Section 308, Revised Statutes of 1913, was considered 
by Mr. Ayres in his letter. What he sought to convey 
was, and is, that it is the duty of the assessor to assess the 
real estate of the bank according to its value, just as the 
property of individuals is assessed. In arriving at the 
value of the capital stock of a bank, for the purpose of 
taxation, it is the Juty of the assessor to deduct from the 
total value of such capital stock the value of the real estate 
belonging to the bank, and otherwise assessed. 


In determining what is the real value of the capital 
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stock of a bank one is not limited, however, to the book 
value or the paid up value plus the surplus and undivided 
profits, if any such there be, but should take into consider- 
ation everything which may affect the value of such stock. 
Its franchise, that is its right to do business, has a value, 
and, under the constitution, should be taken into consider- 
ation, together with all of its tangible-property, in arriv- 
ing at the value of its capital stock, and from such total 
value, then and then only, deduction should be made of 
such real estate of which it happens to be the owner at 
the time provided for making the assessment. 

The state only can question the amount of real estate 
which a bank happens to acquire in excess of the amount 
permitted by law, and that question could not enter into 
consideration in determining the amount of its assess- 
ed value. 

First Trust Company of Lincoln v. Lancaster County, 
142 N. W., 542, makes it quite clear what the duty of the 
assessor is in so far as the taxing of banks is concerned, 
holding that: 

“All property and assets and everything of value is included in 
this true value of the stock and if any of that property has been 
assessed separately from the capital stock, it must not again be assess- 
ed, but must be deducted and the remainder assessed as capital stock.” 

This would necessarily imply and include, in determining 
the value of its capital stock, its franchise, or right to do 
business, and also all of its tangible property of every 
kind and character. 

Very respectfully, WILLIS E. REED, 

April 29, 1915. Attorney General. 


National Guard. 


The organization, equipment, and system of discipline of the Militia 
and National Guard of Nebraska shall conform to the United 
States Army only so far as practicable, and section 3929, 
Revised Statutes of 1913, is the ruling statutory enactment upon 
the selection, election. or appointment of commissioned officers 
of the Guard. 


Hon, as Hall, Brigadier General of Nebraska, Lincoln, 
Neb. 


My dear Sir: Your letter of the 28th ultimo received, 
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wherein you state: 


“J. It is requested that an opinion be rendered on the following: 


“(a) Under chapter 41; article 1, paragraph 3929, section 31, 


Revised Statutes, the law provides that commanding officers of the 
brigade, regiments, battalions, shall be elected by’ a vote of the com- 
missioned officers of their respective organizations, and that com- 
pany officers shall be elected by and from members of the respective 
organizations, provided, they pass a satisfactory examination. 


“(b) On the other hand, paragraph 3918, section 20, provides 
the ofganization, equipment and system of discipline of the Militia 
and National-Guard of Nebraska shall be the organization, equip- 

u sysiem of discipline of the Army of the United States, or 
as nearly the same as may be practicable. 


“2. For your information relative to the above, the following is 
submitted: In..a majority. of the states, in order to) facilitate mat- 
ters, organizations have changed to conform to the United States 
Army, which is by seniority. This was voted on at the last officers 
camp in Nebraska~and unanimously carried, but was not taken up 
for an opinion until now. 


“3. If in your judgment paragraph 3918 will allow the National 
Guard to conform to the United States Army relative to seniority, 
a vote of the officers of the National Guard will be called at the 
coming officers camp to be held in June, in order that harmony may 
prevail throughout the Guard.’ 

Section 3918, Revised Statutes of 1913, seems to be a 
general statutory enactment as to militia organization, 
equipment, and discipline, and generally provides that the 
organization, equipment, and system of discipline shall be 
the same as in the regular army of the United States, or 
as nearly the same as may be practicable. 


In section 3929, Revised Statutes of 1913, we find specif- 
ically defined and outlined the manner in which the of- 
ficers of the militia of Nebraska shall be chosen. . This 
is a specific statutory enactment relative to a specific 
subject, to wit., the election, selection, or appointment of 
the various officers of the guard. 


I am of the opinion that the legislature did not intend 
that the organization, equipment,:and discipline of the 
Nebraska National Guard. should be absolutely the same 
as the regular army of the United States, but that the rules 
pertaining to the selection, appointment, or election of 
the officers in the regular army should be applicable to 
the Nebraska National Guard only so far as practicable. 


I am also of the opinion that the legislature intended, 
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by enacting section 3929, that the same should be the ab- 
solute ruling as to the selection, appointment, or election 
of the officers of the Guard, since they specifically pro- 
vided in section 3929 the manner of electing, selecting, or 
appointing the officers of the guard, and it is my opinion 
that section 3929 is the ruling statutory enactment upon 
that question of the selection, election, or appointment of 
the commissioned officers of the guard, and takes pre- 
eedence over section 3918. 

Very respectfully, WILLIS E. REED, 

Attorney General, 

By DEXTER T. BARRETT, 

May 1, 1915. Deputy Attorney General. 


Board of Health—Employment of Physician. 


In counties not under township organization, it is the duty of the 
county board to provide medical attendance for the poor of the 
county, but this duty does not extend to incorporated cities and 
villages within the county where the charters of such cities and 
villages give them general jurisdiction over matters of sanita- 
tion and health, and authorize the creation of a board of health 
with the general powers pertaining to a board of health. 


A member of a village board of health who is a physician may legal- 
ly be appointed by such board to care for the poor of the vil- 
lage, and receive compensation therefor. 


It is the dutv of the board of trustees of an incorporated village, 
and the duty of the governmental authority of a city,.to pro- 
vide and pay for medical attendance for the poor within the vil- 
lage or city. 


L. A. Kiplinger, Esq., County Attorney of Wayne County, 
Wayne, Neb. 


Dear Sir: Your communication of the 28th ultimo, ad- 
dressed to the attorney general, has been received, in which 
you submit to this department the following questions: 


“Whether a physician can be employed by the county board to 
care for the paupers of the whole county including incorporated 
villages and cities? Can a physician, a member of a village board 
of health, render medical service to the poor within the village? If 
not, could he recover any compensation for such service from the 
county?” 


“Under this statute who has authority to provide medical attend- 
ance for the poor within incorporated villages and cities, the county 
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or the municipality, and who is responsible for the expense of medical 
attendance for the poor within incorporated villages and cities?” 

Article 5, chapter 15, Revised Statutés of Nebraska for 
1913, provides for township organization. Sections 1007, 
1008 and 1032 prescribe the corporate capacity of towns. 
under such organization, in which is included the duty to 
provide for the support of the poor within the town, ex- 
cept when a county board has established a poor house 
or a poor farm, in which case the county board shall pro- - 
vide such support. 


It would.seem to be.the.duty of the.incorporated town 
to provide medical attendance for its poor; this is indi- 
cated by. section 5798 of the statutes. But in counties not 
under township organization, it would be the duty of the 
county board to provide medical attendance for the poor 
of the county. This duty of the county board, however, 
would not seem to extend to incorporated cities and vil- 
lages within the county where the charters of the in- 
corporated cities or villages give them general jurisdiction 
over matters of sanitation and health, and authorize the 
creation of a board of health with the general powers per- 
taining to a board of health. 


Articles 2-and 4, chapter 50, Revised Statutes for 1913, 
define generally the governmental powers of incorporated 
villages; and sections 5057, 5058, 5080, 5105, 5106 and 5146 
contained in chapter 50, are the more specific provisions 
of the statute in that respect. 


The powers of an incorporated village, defined in the 
provisions of the statutes referred to, would authorize the 
board of health of an incorporated village to employ, or 
appoint, and pay a physician to care for the poor of the 
village unable to provide medical attendance. 


Under section 5058 of the statute, it is the duty of the 
board of trustees of an incorporated village to appoint a 
board of health consisting of three members, one of whom 
shall be a competent physician; and the board of health 
is to serve without compensation. In case the board of 
trustees does not appoint a board of health, the board of 
trustees are vested with the powers and duties of a board 
of health. Under either condition it would seem to be 
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within the proyince of-the hoard of, trustees to appoint and 
pay a physician to care for the poor of the village, and 
it would seem that the board ‘of ‘trustees might appoint 
to such position the physician who is a member of the 
board of health, if such board'at the time exists. 


The above ruling is in accord eal the provisions con- 
tained in section 5015 of the statutes as to the creation of 
a board of health in cities of the second class. There the 
board consists of the mayor, city physician, president of 
the city council and city marshall, all salaried officers, 
and the city physician acts as a member of the board of 
health at the same time. 


It would not seem, however, that a physician acting for 
an incorporated village, and attending the poor of the 
village, could recover compensation for his services from 
the county or the county board. It evidently is the duty 
of the board of trustees of an incorporated village, and 
the duty of the governmental authorities of a city, “to pro- 
vide and pay for medical attendance for the poor within 
the village or city. 


There would seem to be no impediment in the way of a 
county board and the trustees of an incorporated village 
within the county, or a city even, appointing and employ- 
ing together a physician to attend the poor of the whole 
county, each bearing its proportion of the expense, but 
that would be a matter of contract between them. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES S. ROE, 

May 6, 1915. Assistant Attorney General. 


Pharmacy—License Fee. 
The secretaries of the Nebraska State Board of Pharmacy cannot legal- 


ly impose a fee of $25 for licenses issued under the provisions 
of section 2730, Revised Statutes of 1913. 


Nebraska State Board. of Pharmacy, Hon. William H. 
Smith, Chairman, Lincoln, Neb, 


Gentlemen: Your board has requested of this depart- 
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ment an opinion as to the propriety and: legality of the 
action of the secretaries of your board in imposing a fee 
of $25 for licenses under section 2730, Revised Statutes of 
Nebraska for 1913. 


The section of the statute, above referred to, defining 
such fee, does not distinguish between resident and non- 
resident ‘applicants, but provides that: 

“The said board may grant certificates of registration without 
further examination to the licentiates of such. other boards of phar- 
macy, and graduates of such colleges of pharmacy, as it may deem 


proper upon payment of a fee of five dollars, which shall be good 
only until the first regular meeting of the board thereafter.” 


There seems to be involved, in the provision of the 
statute referred to, the question as to what action is con- 
templated by the statute to be taken by the board of 
secretaries as to such applicants, at the first regular meet- 
ing of the board after the applicant has received the pre- 
liminary license and paid the required fee of $5; whether 
an examination is then to be given said applicant and a 
legal license for one year issued; or whether a further 
fee of $5, or a fee of $2, is then to be paid by the applicant. 


In the first instance, it would seem that an examination 
might be required by the board of secretaries, discretion- 
ary, however, with the board. In the second instance, it 
would seem to be permissible that a further fee of $5 
might be charged for such examination, rather than a fee 
of $2 prescribed for the annual renewal of the license. 


Whether the fee in question should be $5 or $2 is not. 
made plain by the statute, and it would seem to be within 
the province of the board proper to determine that matter 
for the board of secretaries. 


The former custom of the board of secretaries in charg- 
ing a fee of $25 in the instances referred to, is absolutely 
illegal and should not be permitted. ; 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES 8S. ROE, 

May 12, 1915. . Assistant Attorney General. 
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County Treasurer—County Judge—Fees. 


A county treasurer is not required to account in his settlement with 
the county, for money received by him for correcting the county 
assessor’s books. 


A county judge is not required to account, in his settlement with 
the county, for money received by him as a notary public in 
taking acknowledgments. 


Victor L. Horton, Esq., County Attorney of Stanton County, 
Stanton, Neb. 


Dear Sir: You ask: 


1. Is a county treasurer required to account in his settlement 
with the county for money received by him for correcting the county 
assessor’s books? 


2. Is a county judge required to account in his settlement with 
the’ county for money received by him as a notary public for taking 
acknowledgments? 


In answer to the above questions propounded by you, 
I will say that I find no statute requiring the county 
treasurer to correct the county assessor’s books as a 
part of his official duties; and a county judge is certainly 
not acting in his official capacity as a county judge when 
he takes acknowledgments as a notary public. This 
being true, your questions are answered, by the decision 
of the supreme court of this state in the case of State ex 
rel Board of County Commissioners v. Holm, 70, Neb., 606, 
wherein it is held: 


“A county officer is not required to account for and pay over to 
his county money received by him in payment for services performed 
for another, by private’ agreement, which are no part of the dutiés 
of his office, and which are not incompatible with, and are not in- 
cluded within, his official duties.” 


It is but proper to say, however, in this connection that 
the right of a. county treasurer*to receive any money from 
the county in the first instance for correcting the county 
assessor’s books is very doubtful. 


“A contract between a county and one of its officers, whereby 
such officer undertakes to perform extra-official services, for which 
the, county undertakes to pay him compensation in addition to the 
fees or salary allowed by law, is in violation of said section and will 
not support an action for such extra compensation.” (Wilson v. Otoe 
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County, 71 Neb. 435.) 


Very respectfully, WILLIS E. REED, 
Attorney General, 
By GEORGE W. AYRES, 

May 15, 1915. Special Assistant. 


Municipal Bonds. 


Municipalities may issue bonds for the purpose of extending, chang- 
ing and remodeling their electric light and power systems where 
the sum raised for such purpose by taxation is insufficient. * 

Hon. William H. Smith, Auditor of Public Accounts, Lin- 
coln, Nebraska. 

Dear Sir: Your request for a written opinion upon the 
oral argument of counsel for the respective parties, upon 
their briefs presented with relation to a proposed bond 
issued by the city of Edgar, Nebraska, for the purpose of 
procuring money wherewith to extend, to change and to 
remodel the electric light and power system of that munic- 
ipality, involves within it not only the particular question 
of fact and law applicable thereto in this instance, but also 
a question of public policy of prime importance to this 
class of municipalities, for the reason that within the near 
future a large number of those municipalities will be con- 
fronted with the same problem of extending, changing, 
remodeling and re-establishing their plants, to install more 
adequate machinery and equipment, whereby to give more 
satisfactory and efficient service to the patrons of those 
plants as-is now confronting the city of Edgar. 

In the particular case before us it appears from the 
history that the question as to the issuance of the bonds 
was properly submitted and was carried by a substantial 
majority of the electors of the city of Edgar. Such being 
the state of facts we now confine ourselves to an examina- 
tion of the objections. filed against the registration of the 
bonds in this case. 

Considering, in their inverse order, the three objections 
to the bond registration, as outlined and expounded by 
counsel for the parties objecting to the registration of 


*“Establish” is construed as in Hwrd v. City of Fairbury, 87 Neb., 745. 
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the bonds, we are constrained to believe that their third 
objection needs no discussion, when it is considered in 
the light of the records of your office and in connection 
with the opinions rendered on page 227, Opinions of At- 
torney General of 1911-12, and page 255, Opinions of At- 
torney General, 1909-10. 


Objections two and one present a more difficult question, 
but may properly be construed together for the reason 
that the sections 5195 and 5196, of Revised Statutes of 1913, 
applicable, explanatory, and ruling thereof, are in pari 
materia, and must be construed together in order to ar- 
rive at the true intent therein expressed by the legislature. 
Section 5195, Revised Statutes of 1913, inter alia, provides: 


“The board of trustees of any such village have the power to levy 
a tax not exceeding five mills on the dollar in any one year for the 
purpose of establishing, extending and maintaining such heating or 
lighting system.” 

Section 5196, Revised Statutes of 1913, inter alia, pro- 
vides: 

“Where the amount of money which would be raised by the levy 
provided for by the next preceding section should be insufficient to 
establish a heating and lighting system as contemplated herein, in 
any such city or village in this state, such city or village may issue 


its bonds* * * * * for the purpose of raising a sum sufficient to 
establish such heating or lighting system.” 

Hence the objection that section 5195 is exclusive as to 
the manner of raising money for the purpose of establish- 
ing such plants cannot be tenable, for the reason that the 
next succeeding section provides the manner of raising a 
sufficient sum of money, provided the sum enabled to 
be raised by the manner ‘provided in section 5195 is in- 
sufficient. There also can be no doubt that, under the 
reading of the sections cited, cities or villages of the 
class herein referred to have the power to raise money 
for the purposes specified in the sections of the statute 
cited. Some stress is placed by counsel upon the mean- 
ing of the word ‘‘establish’’ in connection with the pres- 
ent case but in the very able opinion of Chief Justice 
Reese in the case of Hurd v, City of Fairbury, 87 Neb., 
745, the meaning of the-word is clearly, correctly and 
lucidly explained, and, in my opinion, is decisive as to 
the case before us. 
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The bonds should be registered. 
Very respectfully, WILLIS E. REED, 
|. Attorney General, 
By DEXTER T. BARRETT, 
May. 22, 1915. Deputy Attorney General. 


Taxation—Church Property. 


Vacant building lots belonging to a church society, and held with 
the expectation of using the same for a church building in 
the future, are subject to taxation until so used and occupied. 


Land owned by a -chureh society, part of which is occupied by the 
church buildings and parsonage and the remainder used for 
general farming purposes, the proceeds of which are used for 
the support of the parsonage and the church, is not exempt 
from taxation. 


Don C. Fouts, Esq., County Attorney of Adams County, 
Hastings, Neb. 


Dear Sir: Your communication of the 7th instant, ad- 
dressed to the attorney general, was duly received, 


You inquire with reference to exemption from taxation 
of property used for religious purposes. 

Under section 2, article 9, Constitution, and article 2, 
_ chapter 69, Revised Statutes for 1913, and from the deci- 
sions of the supreme court, there would seem to be no 
question but that vacant building lots belonging to a 
church society and held with the expectation of using the 
same for a church building in the future are subject to 
taxation until so used and occupied. (First Christian 
Church v. City of Beatrice, 39 Neb., 432; Y. M.-C. A. v. 
Douglas County, 60 Neb., 642.) 


A closer question, however, arises in the case of a 
church society owning 40 acres of land, a part of which 
is occupied by the church buildings and parsonage, while 
a considerable portion of the land is used for general 
farming purposes, and the proceeds of the farm, or the 
money therefrom, is used for the support of the par- 
sonage and the church. 
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The courts have said that the provisions of the consti- 
tution, and of the statute exempting property from 
taxation, are to be strictly construed. The interpretation 
of the act and the statute in the case of Christian Church 
v. City of Beatrice, 39 Neb., 4386, 437, may have some ap- 
plication to the question you submit. 


The case of Academy of the Sacred Heart v. Trey, 51 
Neb., 755, involves a question similar to that presented 
by your inquiry. There the land, or lots, was laid out, 
beautified and made the ornamental grounds of the in- 
stitution except a part was used as a vegetable garden 
for supplying vegetables to the tables of the institution 
and not marketed as commented on by the court, saying: 

“It is true a portion of the lots has been each year used as a 
vegetable garden, but that would not, under the authorities cited 
above, make the property any the less exempt, since the products 


of the garden were used to supply the school tables with vegetables, 
Ro part being sold.’ 


In the case involved in your inquiry, the land is used 
for general farm purposes, the products evidently large- 


ly marketed, and the proceeds devoted to the use of the 
church and the parsonage. 


In the case last referred to, on page 757, the court said: 


“It is the exclusive use of the property which determines its 
exempt character. If it is devoted exclusively to educational pur- 
poses, it is not liable to taxation, unless such use is not direct, 
but remote.” 

The court in that case evidently considered it was goings 
far to sustain the exemption, and seemed to lay much 
stress on the fact that the vegetables were not marketed, 
leaving the inference rather plainly that if the institution 
was growing vegetables for the market, it would be using 
its property for commercial purposes, and so would not 
be entitled to exemption. 


The distinction suggested is pointed out in First Chris- 
tian Church v. City of Beatrice, 39 Neb. 436, 437, and in Y. 
M. C. A. v. Douglas County, 60 Neb. 642. A leading case 
much cited is Washburn College v. Commissioners, 8 Kan. 
344, opinion by Justice Brewer. 


From the writer’s investigation of the question submit- 
ted, it would hardly seem that the supreme court of Ne- 
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braska has ruled upon the question in a manner that would 
justify the exemption, but a trial court might view the 
matter otherwise. 


If the property is valuable, it might be advisable to 
have the trial court determine whether that portion of the 
property used for general farming purposes should be 
subjected to taxation. That would necessitate placing the 
property on the assessment rolls in order that the church 
society might bring the matter before the court. You are 
in a position to know best whether the facts in the case 
would justify such proceeding. It would be a simple 
matter to get the question before the court. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES 8S. ROE, 

May 24, 1915. Assistant Attorney General. 


County Board—School District Boundaries. 


Under House Roll 722, passed by the legislature of 1915, the county 
board, acting in conjunction with the county superintendent 
and county clerk, may lawfully change school district boundaries, 
without notice to the districts in question, or without having 
the proposition submitted to a vote of the districts if said statute 
is constitutional. Is said statute constitutional? Quaere. 


C. L. Richards, Esq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sir: I have your letter of the 3rd instant in which 
you say: 


“A petition has been filed here by School District No. 94, which 
contains two and a half sections of real estate, petitioning the county 
board, together with the county superintendent and county clerk, 
to enlarge the district into six sections or more. 


“This board at a recent meeting of the county commissioners had 
the matter up for consideration and it looked equitable to them to 
take from District No. 63, contiguous to District No. 94, two and a 
half sections of real estate, and put a half section eaci from said 
District No. 63'in two other districts adjoining. This would take 
all of No. 63, and annihilate the district. Is it your opinion that this 
board provided for in this bill has authority to do this, without notice 
to School District No. 63 or without having the matter submitted to 
a vote of the districts? As you will see it practically results in con- 
solidation, as District No. 63 only has tiree and a half sections 
originally.” 
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In answer to the question propounded by you, I will 
say that section 1 of House Roll 742, passed by the last 
legislature, provides that the county board of any county, 
acting in conjunction with the county superintendent and 
county clerk, may make the changes suggested by your 
letter, and does not provide that it shall be necessary to 
give any notice to the districts affected thereby. 

Inasmuch as the statute in question does not provide 


for any notice, I am of the opinion that no notice is re- 
quired if the act itself is constitutional. 


Tf the court adheres, however, to the rule laid down in 
the case of Minier v. Burt County, 95 Neb. 473, 145 N. W. 
977, said House Roll 742 is unconstitutional in my opinion. 


You will note that in the case of Minier v. Burt County, 
supra, the court held: 

“The subject of the act of 1913 (Laws 1913, ¢. 101), was to provide 
a method of raising funds for the erection of county buildings, and 
the provision it makes is in addition and supplementary to the 
statutes already existing for that purpose. It does not contain the 
section or sections so amended, nor repeal such sections. It is there- 
fore a violation of section 11, article 3, of the Constitution, and void.” 


In the instant case it is clear that House Roll 742 pro- 
vides a method for a change in district boundaries, which is 
in addition and supplementary to the methods provided 
for by section 6703, Revised Statutes of 1913. 


The title to the act is as follows: 


“An act to provide for the equitable adjustment of the boundaries 
of school districts in certain cases, to provide for the consolidation 
of certain districts and transportation therein; to provide for at- 
tendance at the nearer school; to amend section 6942—-Revised 
Statutes for 1913, to repeal said original section and declaring an 
emergency.” . 

I enclose herewith a pamphlet containing, among other 
things, a copy of the body ‘of the act known as House Roll 
742. 

Inasmuch as the act does not purport to amend or re- 
peal said section 6703, it would seem that it is open to the 
same objection that was successfully urged against the 
statute in question in the aforesaid case of Minier v. Burt 
County. In the case of Minier v. Burt County, the opinion 
was by a divided court, however, as you will observe, and it 
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is possible that the holding will be different if the validity 
of the law under consideration in the instant case is present- 
ed to the court for its consideration. 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By GEORGE W. AYRES, 
June 4, 1915. Special Assistant. 


Board of Education— Rules. 


Where rules of the State Board of Education conflict with the statutes. 
the statutes will control. 


Mr. A, L. Caviness, Fairbury, Neb., Mr. George EF. Hall, 
Lincoln, Neb. 


Gentlemen: ‘In answer to your letter submitting a copy 
of a resolution passed by the State Board of Education at 
a meeting held in October, 1913, and inquiring whether rules 
numbered 1, 2 and 3 in said resolution conflict in any way 
with the statutory provisions governing normal schools, I 
willsay that I find no conflict between rule 1 and the statute. 
Rules 2 and 3 do conflict, it occurs to me, to some extent, 
with the statutory provision defining the duties of the prin- 
cipal of a state normal school, which reads as follows: 

“The principal of each school shall be the chief executive officer 
thereof and shall be responsible to the board for the control and 
management of the same. All teachers and other subordinates in each 
school shall be under the direction of the principal thereof, subject to 
the general regulations of the board.”” (Revised Statutes of 1913, sec- 
7065.) 

You will note that rule 2 by its terms places the registrar 
of each school under the supervision of the executive com- 
mittee; that rule 3 places all employees not engaged in 
teaching under the supervision of the executive committee; 
while the statute makes the principal the chief executive of- 
ficer of the school and, in express terms, puts not only 
teachers but also all subordinates, which in my opinion 
would include the registrar, under his direction. 


In so far as the rules aud the statutes are in conflict, 
the statutes, of course, will control. 
Very respectfully, WILLIS E. REED, 
June 11, 1915. Attorney General. 
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Foreign Corporation—Occupation Tax. 


Should a foreign corporation pay an occupation tax based upon the 
amount of its capital owned and used in the state? Quuaere. 


Hon. Charles W. Pool, Secretary of State, Lincoln, Neb. 


Dear Sir: Replying to your communication of the 11th 
instant, containing a letter to you from Benson & Myers, 
of Omaha, Nebraska, with reference to the payment of an 
occupation tax by the Brown Land Company, a foreign 
corporation. 


Article 19, chapter 14, Revised Statutes of 1913, pro- 
vides for a general occupation tax upon all corporations 
organized or doing business in this state. Section 764, 
of the article referred to, provides that all foreign cor- 
porations doing business for profit in this state must file 
a report prescribed in section 765 as to form and contents. 
Section 766, of the same article, provides: 

“Upon the filing of such report with the secretary of state, it 
shall be the duty of every foreign corporation, for profit now or 
hereafter doing business in this state, to pay to the secretary of 
state as an annual fee, the same amount as the annual fee prescribed 


in the third next preceding section for corporations incorporated 
under the laws of this state.” 


The report required to be made by foreign corporations 
under section 765 contains the following requirement: 

“9, The value of the property owned and used by the company 
in Nebraska, where situated, and the value of the property owned 
and used outside of Nebraska and where situated.” 

The above requirement is not contained in section 762, 
prescribing the form of report to be made by domestic 
corporations. 


The question presented by your inquiry was involved in 
the case of Western Union Telegraph Co. v, Kansas, 216 
U.S., 1; and in Ludwig v. Western Union Telegraph Co., 
216 U.S., 146. 


It was there held that in case a corporation was doing 
‘business in a great number of states, and an occupation 
tax was assessed in each state, based upon the entire capital 
stock the same as upon the domestic corporation, that such 
would be an unjust burden upon the foreign corporation 
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so assessed, conflicting with rights guaranteed by the fed- 
eral constitution. 


In the cases above referred to there were, however, 
dissenting opinions. But, this department has formerly 
held that such tax imposed upon foreign corporations 
having capital invested in this state was of doubtful legal- 
ity. 
From the provisions of section 765 of the statute, it 
would seem as though the framers of the statute contem- 
plated that the foreign corporation should pay an oecupa- 
tion tax based upon the amount of the capital, ‘‘owned 
and used in Nebraska,’’ and probably such ruling of your 
department might meet with more ready acquiescence on 
the part of the foreign corporations. Yet, the statute 
clearly states that the corporation tax imposed upon a 
foreign corporation shall be based upon its entire capital 
stock the same as in the case of a domestic corporation. 
Verv respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES 8S. ROE, 

June 15, 1915. Assistant Attorney General. 


Registered Pharmacists—fale of Preparations. 


‘The sale of formaldehyde should be limited to registered pharmacists. 
Glycerine, camphor, and similar articles and preparations can be 
lawfully sold by others than registered pharmacists. 


Mr. Orel Jones, Member of the State Board of Pharmacy, 
Oconto, Neb. 


Dear Sir: In your communication of the 31st ultimo, 
addressed to the attorney general, you ask for a ruling as 
to whether the sale of formaldehyde should be limited to 
registered pharmacists; and also whether glycerine, cam- 
phor and similar articles and preparations could be sold 
by others than registered pharmacists. 


If formaldehyde comes within the classification of 
drugs, ‘‘usually known as poisons,’’ as defined in article 
8, chapter 3, Criminal Code, then it should be sold only in 
accordance with the requirements of that statute. 
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Formaldehyde is a germicide and a disinfectant, .but 
of such potency as a poison that evidently it should be in- 
cluded in the class of poisons as defined in the statute, 
should be registered and labeled as other poisons, and sold 
only by registered pharmacists. If formaldehyde should 
be labeled as a poison, as you suggest, then its sale must 
conform to the other provisions of the statute regulating 
the sale of poisons. 


With reference to the sale of camphor, glycerine and 
other similar articles: Article 3, chapter 27, Revised 
Statutes of 1913, created the State Board of Pharmacy, 
and the act provides that no one but a registered pharma- 
cist, ‘‘shall retail, compound or dispense drugs, poisons. 
or medicines of any kind.’’ There seems to have been 
some confusion as to the definition and meaning of the 
term ‘‘drug,’’ as used in this act, arising evidently from 
the definition of the term in Art. 1, chapter 24, known as 
the ‘‘Foods, Drugs, Dairy Products and Oil Commission 
Act.’’? Section 10 of that act provides as follows 

“The term ‘drug,’ as used in this chapter, shall include all medi- 
cines and preparations recognized in the United States Pharmaco- 
poeia or National Formulary for internal or external use, and any 


substance or mixture of substances intended to be used for the cure, 
mitigation or prevention of disease of either man or animals.” 


The purpose of that law was to create a commission and 
a bureau of inspectors, for the purpose of detecting and 
preventing adulterations, and for maintaining the purity 
of all food products, preparations and supplies that enter 
into household use and human consumption. So that, in 
prescribing the duties and jurisdiction of that commission, 
every medicine and remedy contained in the United States 
Pharmacopoeia, or National Formulary, was properly 
placed under its supervision. 


It should be observed that the definition and use of the 
term ‘‘drug,’’ contained in section 10, chapter 24, is con- 
fined to that chapter of the statute in these words: ‘‘The 
term ‘drug,’ as used in this chapter.”’ It is, therefore, 
plain that the definition there given does not apply, nor 
was intended to apply, to article 3, of chapter 27, known 
as the pharmacy act. 


In dealing with the provision in the pharmacy act, that 


OPINIONS 39 


none but a registered pharmacist, ‘‘shall retail, compound 
or dispense drugs, poisons or medicines,’’ the term ‘‘drugs 
and medicines’’ should have the commonly and usually ac- 
cepted meaning, as evidenced by the purpose of the statute. 


Poisons are defined in section 8603, of the statute, as 
‘‘drugs usually known as poisons.’ It has not been attempt- 
ed to include under that classification all drugs that are poi 
sons, but only such drugs as are commonly understood to 
be poisons to such an extent that their common or promis- 
cuous handling and use are dangerous. 


The requirement in the pharmacy act that only registered 
pharmacists shall compound, dispense or retail drugs and 
medicines, has particular application to the compound- 
ing of physicians’ prescriptions, where errors or mistakes 
are highly dangerous; and the term ‘‘dispense,’’ in the 
connection used, means largely to sell or administer drugs 
under a physician’s pres¢ ription. The term ‘‘retail,’’ in 
the relation used, has a meaning differing little from that 
of the term “<dispense.’? The purpose of the statute was 
to place the compounding and dispensing of drugs as 
medicines, the properties of which are not generally un- 
derstood, under the supervision of registered pharmacists. 


Such would seem to be the rational interpretation of 
the statute, and it would not seem that the purpose of the 
statute was to include the great list of preparations, 
remedies, articles and substances, the properties and uses 
of which are well known, and which are so generally used 
as to be almost common necessities. Many of these arti- 
eles are put up, labelled and sold by reliable houses and it 
would not seem that the sale of camphor, glycerine, and 
the class of articles to which your inquiry refers, should 
be limited to registered pharmacists. Many such articles 
are kept in small stores in settlements remote from a 
pharmacy, and to confine their sale to registered pharma- 
eists would be a hardship upon such communities. 


It would be well if the legislature would designate more 
particularly the drugs and medicines to be handled ex- 
elusively by pharmacists and also the drugs and substances 
that should be classed as poisons, as has been done in 
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other states. 
Very respectfully, WILLIS E. REED, 


Attorney General, 
By CHARLES 8. ROE, 
Assistant Attorney General, 


June 18, 19 


Taxation—Credits—Debts. 


To find the true value of credits for assessment, debts may be de- 
ducted from notes given for book accounts. 


A note and mortgage, taken in exchange for property is a credit 
from which the holder may deduct the just debts by him owing 
at the time of making his tax return. 


James A. Rodman, Esq., County Attorney of Kimball 
County, Kimball, Neb. 


Dear Sir: Your letter of the 20th instant received, 
wherein you state: 

“It is clear to us that assessable credits mean ‘‘not credits’? but 
just what falls in the class of credits from which indebtedness can 
be deducted is net so clear. It is clear to me that debts can be de- 


ducted from book accounts. Can they also be deducted from notes 
given from book accounts. Oleson v. Cuming County, 81 Neb., 209, says 


that note and mortgage given as part of the purchase price for real 
estate is such credit as can be deducted from. Shall we tax secured 
notes the same as any other personality, or shall we make it a sub- 
ject from which deductions can be made? How shall we treat un- 
secured notes with reference to deductions? 


Under the opinions of the supreme court, for the pur- 
pose of taxation, ‘‘credits’? mean net credits. The simple 
fact that a note, taken in exchange for the sale of property, 
whether real or personal, is secured by mortgage, does not 
change its character as a credit. In other words, a note 
and mortgage taken in exchange for property, is not 
‘“‘money loaned and invested,’’ within the meaning of the 
statute, but is a ‘‘credit,’’? from which the holder may de- 
duct the just debts by him owing at the time of making his 
tax return. (Oleson v. Cuming County, 81 Neb. 209.) 


Book accounts are credits from which just debts owing 
by the taxpayer may be deducted by him at the time of 
making his tax return, and the fact that a book account 
has been replaced by a note, either secured or unsecured, 
does not change its character to such an extent that the 
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proper deduction may not be made; neither does such note 
come within the exception of the statute, ‘‘moneys loaned 
and invested.’’ 


Referring to section 6313, Revised Statutes for 1913, 
you will find specific reference to the items of taxable 
property which must be listed by the owner. You will 
also observe that secured notes are not made an exception, 
but are to be listed as credits. As to whether such notes, 
secured or unsecured, represent money loaned or invest- 
ed, is a question of fact to be determined by the assessor. 
Oleson v. Cuming County, 81 Neb. 209, cited supra, set- 
tles the question as to deductions either from secured notes 
or unsecured notes taken in exchange for property. 


Hoping that this satisfactorily answers your questions, 
I am 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 
June 22,1915. Deputy Attorney General. 


Counties. 


House Roll 138, Session Laws of 1915, applies only to counties 
‘under township organization, while House Roll 139, Session 
Laws of 1915, is applicable to counties under either the com- 
missioner or supervisor system. 


O, E. Shelburn, E'sq., County Attorney of Harlan County, 
Alma, Neb. 


Dear Sir: Your letter of the 30th ultimo received, 
wherein you ask: 


“Please advice me whether or not House Rolls 138 and 139, Ses- 
sion Laws of 1915, or either of them, apply to counties under town- 
ship organization?” 

The question asked involves within it consideration of 
the original enactments, together with all amendatory 
acts thereto and an interpretation according to the accept- 
ed rules or canons of statutory construction and inter- 
pretation. 

The history of section 2920, Revised Statutes of 1913, 
shows that it was originally enacted, in substance, by the 
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1879 session of the legislature as section 76, chapter 47, 
Laws of Nebraska for 1879, p. 138, which reads: 

“In counties not under township organization, one half of all the 
moneys paid into the county treasury in discharge of road tax shall 
constitute a county road fund, which shall be at the disposal of the 
county commissioners for the general benefit of the county, for 
road purposes; the other half of all moneys paid into the county 
treasury in discharge of road tax, and all moneys paid in discharge of 
labor tax, shall constitute a district road fund, which shall be paid 
by the county treasury to the overseer of the road district from which 
it was collected, and expended by him only for the following pur- 
poses: 

“First. For the construction and repair of bridges and culverts, 
and making fire guards along the line of roads. 

“Second. For the payment of damages of the right of any public 
road. 

“Third. For the payment of wages of overseers, and for the ex- 
pense of procuring the necessary guide-boards. 


“Fourth. For the payment of the wages of commissioners of 
roads, surveyor, chain-men, and other persons engaged in locating 
or altering any county road, if the road be finally established or al- 
tered as hereinbefore provided. 


“Fifth. For work and repairs upon road.” 


The section above cited specifically excludes counties 
under township organization, and although amended by 
several succeeding sessions of the legislature, yet I am 
of the opinion that none of the amendatory acts changed 
the meaning and construction of the section to sueh an 
extent as to make it applicable to all counties, both those 
under the commissioner system and those under the su- 
pervisor system. In fact until the amendment made by 
the legislature of the year 1907 (Session Laws of Nebras- 
ka for 1907, p. 385), the seetion continued to include with- 
in it the specific exclusion of the counties under township 
organization, and while the phrase, ‘‘not under township 
organization,’’ was eliminated in the amendatory act of 
1907, cited supra, yet I seriously question whether the ti- 
tle to that act was sufficiently broad to permit its pro- 
visions to be extended to include within its purview and 
operation all counties, both those under the commissioner 
system and those under the supervisor system. 


It then logically follows that House Roll 138, amenda- 
tory of section 2920, Revised Statutes of 1913, is applic 
cable only to counties under the commissioner system, 
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The history of section 2939, Revised Statutes of 1913 
shows it to have been originally enacted by the legislature 
in 1879 as section 55, chapter 47, Laws of Nebraska for 
1879, p. 132, which reads: 


“If any overseer shall neglect or refuse to keep the roads of his 
district in good repair, as the number of hands and the amount of 
road tax under his control would reasonably enable him to do, or 
otherwise neglect to perform any of the duties imposed upon him by 
this chapter, he shall be liable, on his Official bond, to pay a fine 
of not less than five nor more than fifty dollars, to be recovered by 
civil action before any justice of the peace in the county at the suit 
of any citizen, for the benefit of the school fund.” 


Section 53, chapter 47, Laws of 1879, p. 131, the second 
preceding section reads: 

“The county board shall divide the county, except that portion 
occupied by cities and incorporated villages, into as many road dis- 
tricts as may be necessary, and may alter the boundaries thereof as 
may seem proper; Provided, however, that in no case shall any road 
district be so constituted as to be within the limits of two distinct 
voting precincts, or townships in counties under township organiza- 
tion; and it shall be the duty of the county clerk, upon application, 
to furnish each supervisor with a particular description of the bound- 
aries of his district.”’ 


The reading of section 53 seems to clearly indicate that 
as to road districts this section is applicable to counties 
under either commissioner or supervisor system, and, 
therefore, in accordance with the accepted rules of statu- 
tory construction section 55, immediately following and 
relating to the same subject-matter i. e. road overseer and 
his road district, is applicable to counties under either the 
commissioner or supervisor system. 


It follows then that House Roll 139, amendatory to sec- 
tion 2939, Revised Statutes of 1913, is applicable to coun- 
ties under either system. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 

July 8, 1915. Deputy Attorney General. 
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Warehousemen—Bonds. 


In order to procure a license to do business in the state of Nebraska, 
warehousemen should give bonds containing the provision that 
they willl pay the owner the value of the grain, in addition to 
the penalty in case same is not delivered, or is worthless. 


Is chapter 76, Revised Statutes of 1913, being the warehouse law, 
valid? Quuaere. 


Nebraska State Railway Commission, Lincoln, Neb. 


Gentlemen: Herewith enclosed please find the twenty- 
three applications and bonds filed with you by the Updike _ 
Grain Company as a condition precedent to the issuance 
of a license, to wit, permitting it to conduct the business of 
a public warehouse at the several stations named therein. 


You ask for my opinion as to ‘‘whether or not the en- 
closed applications and bonds are sufficient as to form, 
substance and execution, and whether they will protect 
parties storing grain at the several warehouses of said 
applicant.”’ 


Answering will say no objection can be urged as to the 
financial standing of either the principal or surety. Each 
bond is signed in a similar manner. The principal signed 
where the surety should have signed, and the surety sign- 
ed where the principal should have signed. This should 
be corrected. If that were the only objection, the bond 
might be approved, since that is a matter that can easily 
be remedied. However, in the body of the bond is the 
following: 

“Now Therefore, If said The Updike Grain Co. shall faithfully 
discharge and perform such duties as such public grain warehouse- 
man, and shall fully and unreservedly comply with all laws of this 


state and rules of the commission in relation thereto, then this obli- 
gation shall be void, otherwise to remain in full force and virtue. 


“This bond shall remain in effect from year to year in the event 
of a renewal of the license aforesaid, and the principal and surety 
in such event shall remain bound hereunder for the term or terms of 
such renewal or renewals, it being the intent of this bond that it 
shall be continuous in effect so long as said license shall be renewed. 


“It is specifically conditioned by the surety that it may, at any 
time, on the giving of sixty (60) days’ notice in writing to the 
Nebraska State Railway Commission, of a desire to be relieved from 
further responsibility under this bond, terminate its further respon- 
sibility for any act committed by the principal subsequent to sixty 
(60) days from the receipt of such notice by the Nebraska State 
Railway Commission.” 
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To this there is serious objection. If it were intended 
to be a statutory bond, it failed to observe the statute. 
Section 2 of Senate File No. 1, chapter 243, Session Laws 
of Nebraska for 1915, provides: 

“Every public warehouse shall each year file application with the 
state railway commission for license to do business under the terms 
of this act. * * * * The application shall be accompanied both by 
a bond running to the state of Nebraska for an amount equal to the 
full value of all the grain it may have in store at any one time, and 


by a receipt from the state treasurer showing payment of the an- 
nual license fee of two dollars for each warehouse operated.” 


Section 3, supra, provides: 


“Upon approval of the bond by the state railway commission li- 
cense shall be issued, good until January 1, of the following year.” 


This would seem to negative the provision that the bond 
should remain in effect from year to year. (It should not 
be embodied therein.) 


The provision of the bond that the Updike Grain Com- 
pany ‘‘shall faithfully discharge and perform such duties 
as such public grain wareliouseman, and shall fully and unre- 
servedly comply with all laws of this state and rules of 
the commission in relation thereto,’’ ‘is not sufficiently 
specifie as to what such duties are. If reference be made 
to the act to determine the extent of the liability of the 
surety, it being a well grounded principle in law that bonds 
will be construed strictly as against the surety, it might 
be well to refer to the language of the act itself, in the 
event that the grain was not delivered when called for by 
the owner, or has been damaged by improperly storing the: 
same, and which is as follows: 

“For any grain not delivered within twenty-four hours after sucle 
demand, the warehouseman shall be liable, upon his bond, to the 
owner in damages not exceeding one cent a bushel for each day’s 


delay, unless he shall deliver to different owners in the order de- 
manded as rapidly as can be done by ordinary diligence.” 


The purpose of a bond is to protect the owner of the 
grain. The surety might successfully plead that the ex- 
tent of its liability to the owner “‘was not exceeding one 
cent a bushel for each day’s delay,’’ no provision in the 
bond being made to pay the owner the value of the grain, 
if not delivered at all or if it was worthless by reason of 
being improperly stored. In other words, if 1000 bushels 
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of grain are stored in a warehouse, whose owner is worth- 
less, but who has given a bond in the language of the 
bonds tendered, and the warehouseman disposes of the 
grain or permits it to become damaged by the elements 
through his carelessness, and fails to deliver it to the 
owner or assignee thereof, or tenders the damaged grain, 
the surety, instead of paying or offering to pay $1000 for 
the 1000 bushels of grain stored with the warehouseman, 
(assuming that the market price for grain is $1 per bushel), 
tenders only one cent a bushel for each day’s delay and 
relies upon the language of the act and the wording of 
this bond to relieve him, would be in a much better situa- 
tion than the farmer who stored the grain. That para- 
graph of the bond is unsafe, and leaves the door open for 
fraud and chicanery. The bonds should make provision 
for the payment to the owner of the value of the grain as 
well as the damages for withholding the grain from him, 
also damages in case the grain is improperly stored. 


The last paragraph, with reference to the sixty days’ 
notice in writing is also objectionable, and should be 
omitted in toto as finding no excuse in the language of 
the act. Supposing that with a good and _ sufficient 
bond, an irresponsible person held in his warehouse a 
large amount of grain, obtained upon the strength of the 
bend, and the surety, desiring to be relieved, served notice 
upon you, as provided in this bond, thon’s desire to be re- 
leased, and the principal could not obtain a bond from any 
other source, yet held the grain, and the sixty days lapsed, 
and on the sixty-first or sixty-second day the warehouse- 
man disposed of the grain and failed to pay the owner, 
and the surety claimed relief under the bond, where is the 
protection to the farmer who stored his grain believing 
that he had protection? 


A criminal prosecution would lie, it is true. But that 
would not secure the money to reimburse the farmer who 
had stored the grain, and since the penalty for violations 
of the act is only a misdemeanor, would not the ware- 
houseman plead guilty to a misdemeanor and render more 
difficult, if not impossible, to convict for embezzlement 
as bailee under the criminal code, and thereby escape the 
penitentiary? 
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The bond, therefore, is clearly insufficient, yet a com- 
mon law bond might be prepared to protect all parties con- 
cerned, irrespective of the statute. 


Another question, and to my mind a controlling one and 
more grave, is the following: When the constitution of 
1875 was adopted by the people of Nebraska, they deter- 
mined who the executive officers were, viz. governor, 
lieutenant governor, secretary of state, auditor of public 
accounts, treasurer, superintendent of public instruction, 
attorney general, and commissioner of public lands and 
buildings. (Constitution, art. 5, see. 1.) 


Section 26, article 5, Constitution, is as follows: 

“No other executive state office shall be continued or created 
and the duties now devolving upon officers not provided for by this 
constitution shall be performed by the officers herein created.” 

In 1906, when the amendment to the constitution, creat- 
ing the state railway commission, was adopted, the lan- 
guage of the act specified specifically what your duties 
were; that is, such powers as were granted to you were 
granted at that time, which are as follows: 

“The powers and duties of such commission shall include the 
regulation of rates, service, and general control of common carriers as 
the legislature may provide by law, but in the absence of specific 
legislation the commission shall exercise the powers and perform the 
duties enumerated in this provision.” 

Prior to the adoption of the amendment there had been 
so much agitation in the state over common carriers that 
it was the evident intention of the public, as expressed in 
the act, that the commission should he created for the sole 
and only purpose of exercising the duties relating to com- 
mon carriers, and the vast. amount of. work growing 
out of your duties as such commission over common car- 
riers preclude the thought that you were ever clothed with 
any other authority except such as relates to common car- 
riers, and warehouses are not common carriers. 


One other point remains to be noticed. When the act 
under consideration was passed, there was already on the 
statute books of this state a law covering the subject of 
warehouses, passed in 1909, which constitutes chapter 76, 
Revised Statutes of Nebraska for 1913. No attempt was 
made to repeal or to amend, in express terms, said prior 


48 REPORT OF THE ATTORNEY GENERAL 


law by the act now under consideration. In view of the 
holding of the supreme court of this state in the case of 
Miniecr v. Burt County, 145 N. W., 977, the validity of this 
later act may for that reason well be doubted. 


Overlooking the clear intent of the constitution that you 
were not clothed with power to exercise duties of your of- 
fice outside of that over common carriers, and such as 
are necessarily incidental thereto, the legislature attempt- 
ed to provide that warehousemen should apply to your 
department, that you should approve the bonds and en- 
force violations growing out of the act. The fact that 
they did so designate your department instead of the 
executive officers provided in section 1, article 5, Con- 
stitution, and specifically referred to in section 26 of the 
same article of the Constitution, would not of itself render 
the act invalid. Since there is grave doubt whether the 
legislature had authority to authorize your department 
to act in the capacity and manner designated in the act 
instead of the executive officers, and that I may aid, as 
far as possible, in carrying out and making workable 
that measure and safe-guard all parties, and that no un- 
necessary delay may oceur in the administration of that 
law, in my opinion, each of the executive officers might 
and should join with you, or you with them, in approving 
the applications, bonds, and issuing licenses, until such 
future time as legislative enactment or judicial determi- 
nation in the court of last resort relieves the doubt. 

Very respectfully, WILLIS E. REED, 

July 24, 1915. Attorney General. 


County Board of Equalization. 


The county board of equalization has the right to increase, upon 
the percentum basis, the aggregate valuation of property cf 
the assessment district of a city, without the exclusion of any 
item of property from the total value of such district. 


The county board of equalization has the power to correct errors 
and inequalities, upon proper showing and satisfactory evi- 
dence. 


Herbert Rhoades, Esq., County Attorney of Burt County, 
Tekamah, Neb. 
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Dear Sir: Your letter of the 24th instant received, 
wherein you ask for the opinion of this department rel- 
ative to the following questions: 


“Would you kindly advise me if in your opinion, the board had 
the right to increase the aggregate valuation of property, including 
money of the city of Tekamah, or in increasing the aggregate val- 
uation would the board have to eliminate the amount of money given 
into the assessor. 


In case your answer should be that the board had the right to in- 
erease the aggregate valuation, including money, in your opinion 
could the board now lower a schedule in the city of Tekamah upon 
the proof shown by one assessed that he gave into the assessor the 
actual amount of money he had on hand on the first day of April 
1915?" 


Section 6437, Revised Statutes of 1913, provides, inter 
alia: 


“Ascertain whether the valuation of one township, precinct, or 
district bears just relation to all townships, precincts or districts in 
the county; and may.increase or diminish the aggregate valuation 
of property in any township, precinct or district, by adding or de- 
ducting such sum upon the hundred as may be necessary to produce 
a just relation between all the valuations ‘of the property in the 
county. It may consider lands, village or city lots and personal 
property and different classes of personal property, except property 
assessed or valued by the state board of equalization and assessment, 
separately, and determine a separate rate per cent of addition or 
reduction for each of the classes. of property’as may be necessary to 
adjust the equalization thereof. 


“Adjust assessments for the county by raising or lowering the 
assessment of any person as to any or all items of his assessment 
in such manner as to secure the listing of property at its actual value 
and the assessment of property at its taxable valve; but in no case 
shall the assessment of any person be raised by the board until such 
person or his agent shall be previously notified, if such person or 
his agent be found in the county.” 

The section of the statute quoted clearly vests the power 
in the board of equalization to separately consider, ‘‘lands, 
village or city lots and personal property and different 
classes of personal property,’’ and to fix a different and 
separate rate per cent of addition or reduction for each 
class as may be necessary to make an equitable equal- 
ization. These provisions of the statute indicate the 
granting of discretionary powers to the board of equal- 
ization as to the manner they may use in equalizing the 
assessment of the property of the different assessment 
districts, in order that all the assessment districts of the 
county may bear their just and equal proportion of 
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taxation. Property assessed or valued by the state board 
of equalization and assessment is excepted. 


Under the fourth subdivision quoted, supra, the board 
has been vested with power to raise or lower the assess- 
ment of any person as to any or all items of his assess- 
ment, in such manner as to secure the listing of the 
property at its actual value and the assessment of property 
at its taxable value; but notice must be given to the person, 
or his agent, before the raising of such person’s assessment. 


The supreme court, in Darr v. Dawson County, 93 
Neb., 93, held the board of equalization has no power to 
increase its valuation of the property of an individual 
taxpayer without notice to such taxpayer. Notice would 
not be required, however, to an individual as to an ad- 
dition to or reduction frem his assessment, -where the 
same increase or reduction is given to all other tax- 
payers of the assessment district. (Lancaster County 

Whedon, 76 Neb., 753.) 


It is the duty and the exclusive right, in the first 
instance, of one who conceives that his property has been 
excessively valued for taxation to apply to the board of 
equalization to correet such error. (all v. Moore, 75 
Neb., 693; Western Union Tel. Co. v. Douglas County, 
76 Neb., 666.) 


In Hacker v. Howe, 72 Neb., 385, the supreme court 
said: 


“The values of property on which taxes are to be levied are, 
under the statute, to be determined not by the county assessor 
alone, but only in conjunction with the equalizing boards which 
are provided for the very purpose of correcting errors and inequal- 
ities in valuations as fixed by the assessors and to bring all prop- 
erty values to a uniform standard. It is the duty of the county 
assessor and his deputies to list all property in the county subject 
to taxation, and value the same in the assessment thereof at its 
actual cash value. After the property has thus been ‘scheduled and 
assessed and returned to the county board, it is the duty of the 
latter, under the provisions of section 121, article 1, chapter 77, 
Compiled Statutes, 1903 (Annotated Statutes, 10520), to fairly and 
impartially equalize the valuation of the personal property and the 
real estate by raising or lowering the valuation as returned by the 
ccunty assessor, and to hear grievances and complaints regarding 
the different assessments returned, and to review and correct the 
same as shall appear to be just.” 
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Also in Hacker v. Howe, supra, the court held that the 
state board of equalization might legally increase the 
assessed value of an entire county by a per cent increase 
on the total value, although such increase might cause a 
taxpayer who has listed all his money to pay a tax on his 
money in excess of its actual value, and that if money on 
hand or in bank, such as has been returned for assess- 
ment purposes, because of its character and character- 
istics as having a fixed legal value, is assessed for a great- 
er sum than is permitted by law, then obtaining relief 
and redress for the grievance is a matter only for those 
who have thus been injured. The taxpayer returning 
money at its legal value could, if he felt aggrieved, com- 
plain that his property was asssessed too high as com- 
pared with other property. He has the right to insist 
that all property be valued on the same basis, and just 
ground of complaint if such were not done. 


After careful consideration of the statutes, and in ac- 
cordance with the decisions hereinbefore cited, and with 
the statement that I am not to be understood as holding 
that property, such as money, which has a fixed, definite, 
and unvarying value, regarding which there can exist no 
difference of opinion, may be assessed and the owner re- 
quired to pay a tax on a value greater than it actually has, 
I am of the opinion that the board of equalization of your 
county has the right to increase, upon a.percentum basis, 
the aggregate valuation of the property of the assessment 
district of the city of Tekamah, and this without the ex- 
clusion of any item of property from the total value of 
said district. 

T am further of the opinion that the board of equalization 
of your county has the power to correct errors or inequal-, 
ities, upon proper showing and satisfactory evidence. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 

July 26, 1915. Deputy Attorney General, 
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Railroad—Highways—Destruction of Weeds. 


Where a public highway runs parallel with the right of way of a 
railroad, it is the duty of the railroad company to mow the 
weeds to the center of such highway. 


Frank Kelly, Esq., County Attorney of Custer County, 
Broken Bow, Neb. 


Dear Sir: Your letter of the 17th instant received, where- 
in you state: 

“TF call your attention to amendment of section 2946, Revised Stat- 
utes of Nebraska for 1913, page 149 of 1915 Session Laws. 


“Where a public highway runs parallel with the right of way of a 
railroad, what do you say as to the duty of the railroad company to 
mow the weeds to the center of such highway?” 


House Roll 391, Session Laws for 1915, p. 251, amend- 
atory of section 6041, Revised Statutes of 1913, provides 
for the payment for labor in the destruction of weeds 
upon a railroad right of way in this state. 


House Roll 185, Session Laws of 1915, p. 149, amend- 
atory of section 2946, Revised Statutes for 1913, provides, 
inter alia: 

“Tt shall be the duty of land owners, in this state, to mow or other- 
wise destroy all weeds to the middle of all public roads running 
along their lands at least once in each year, namely: Between the 
fifteenth day of July and the fifteenth day of August in each year, 
and whenever land owners neglect to mow or otherwise destroy the 
weeds in roads as herein provided, it shall be the duty of the over- 
seer of roads to notify said land owners to mow said weeds within 
five days.”’ 


In my opinion, it is the duty of railroad companies, 
under the circumstances stated, to comply with the section 
of the statute cited, and mow the weeds to the center of the 
highway, and that so far as the above cited acts are con- 
cerned they have no greater rights than a private land 
owner. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 

July 26, 1915. Deputy Attorney General. 
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County Judge—Fees. 


A county judge has not the legal right to charge fees in accordance 
with section 2458, Revised Statutes of 1913, in justice cases 
brought before him. 


W. M. Somerville, Esq., County Attorney of Red Willow 
County, McCook, Neb. 


Dear Sir: Your letter of the 23rd instant received, 
wherein you state: 


“Please give me a ruling on the within letter: 


“Does the county judge, under the new fee law for county judges, 
passed by the last legislature, still charge fees iin justice cases under 
section 2458, Revised Statutes of 1913? 


“Section 2449, enumerating fees of county judge says: ‘The 
county judge for any service performed by him within the jurisdic- 
tion of the justice of the peace, shall be allowed the same fees as are 
allowed by law to justices of the peace for like services, etc.’ 


“Senate File No. 50, section 29, repeals the above section 2449, 
1913 laws, and hence the question is this: Is there any justice of 
the peace fees, as formerly, under which the county judge shall at any 
time make charges.” 

As stated, section 2449, Revised Statutes of 1913, was 
repealed in toto by Senate File 50, found at page 109, Ses- 
sion Laws of Nebraska for 1915. From the reading of 
the act, it is clear that the intent of the legislature was to 
specifically determine all fees chargeable by a county judge 
in all civil matters, in criminal matters, in matters of 
guardianship or trusteeship, adoption, and fees for mis- 
cellaneous matters submitted to his jurisdiction. 

Therefore, I must necessarily answer your question in 
the negative as to the legal right of a county judge to 
charge fees in accordance with section 2458, Revised 
Statutes of 1913, in justice cases brought before him. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 

July 26, 1915. Deputy Attorney General. 


Tax Sale Certificates—Cancellation. 


The legislature has no power to cancel tax sale certificates held in 
the name of a county. 
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Frank Kelly, Esq., County Attorney of Custer County, 
Broken Bow, Neb. 


Dear Sir: Your letter of the 17th instant received, 
wherein you state: 

“Referring. to amendment of section 6569, page 261, Laws of 
Nebraska for 1915, regarding cancellation of tax sale certificate. 


“A number of tax sale certificates are held in the name of Custer 
county, and I would like your opinion as to cancellation of such 
certificates by this amendment.” 


House Roll No. 727, found at page 261, Session Laws of 
Nebraska for 1915, specifically states that: 


“It is hereby made the duty of each and every county treasurer of 
the state of Nebraska to enter on the tax sale records of his or her 
office a cancellation of all tax sales on which five years have elapsed 
since date of sale with date of entry affixed in language substantial- 
ly as follows: ‘Cancelled by section 6569, Revised Statutes of Neb- 
raska for 1913.’” 

I am of the opinion, from the reading of the act, that all 
tax sale certificates are included within the operation of 
the amendatory act; that it includes within its purview 
tax sale certificates held in the name of the county, as 
well as those held by individuals, but I do not wish to be 
understood as holding that the county’s lien for back taxes 
is canceled by such act of cancellation, as such construction, 
would be contrary to the decisions of our supreme court 
and the constitutional provisions of this state. In this 
connection I call your attention to County of Valley v. Mil- 
ford, 70 Neb., 313, and also section 4, article 9, Constitution 
of Nebraska, which provides: 

“The legislature shall have no power to release or discharge any 
county, city, township, town or district whatever, or the inhabitants 
thereof, or any corporation, or the property therein, from their or its 
proportionate share of taxes to be levied for state purposes, or due any 


municipal corporation, nor shall commutation for such taxes be author- 
ized in any form whatever.” 


Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 

July 26, 1915. Deputy Attorney General, 


Anti-Hog Cholera Serum. 


Section 2, Senate File No. 197, requiring a license issued by the 
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United States Department of Agriculture, applies only to estab- 
lishments engaged in producing hog cholera serum and virus, 
as provided in the federal act, leaving to the Nebraska Live 
Stock Sanitary Board the regulation of the distribution and use 
thereof, as contemplated in Senate File No. 197. 


Nebraska Live Stock Sanitary Board, and Dr. J. S. An- 
derson, Deputy State Veterinarian, Lincoln, Neb. 


Gentlemen: Pursuant to your request for an interpre- 
tation from this department as to the operation of Senate 
File No. 197, passed by the last legislature, regulating the 
production and distribution of anti-hog cholera serum and 
virus of this state, the following is submitted: 


Your inquiry pertains particularly to the force and ef- 
fect to be given to section 2 of the act. 


In determining the operation of this statute, it is neces- 
sary to consider the purpose of the act, the objeet the 
legislature had in view in its passage, the necessity for 
the measure, and the public good and benefit sought to be 
accomplished through its provisions. 


The prevalence of hog cholera in this and adjoining 
states has been a source of detriment and loss to the agri- 
culturist, and to the public as well. The means of preven- 
tion that have been discovered in the anti-hog cholera serwn 
and virus have greatly lessened not only the prevalence 
but the destructiveness of the disease. It has been found 
that frequently bad results and great loss are caused by 
the use of worthless serum and virus, due to the ignorance 
of the sanitary conditions necessary in its production; so 
that the federal government, through the Department of 
Agriculture, and the states most affected have passed 
stringent laws regulating their production and distribution. 


The last legislature of Nebraska, by Senate File No. 
197, attempted to give the live stock sanitary board entire 
supervision over the production and distribution of the 
serum and virus in Nebraska. It is contended with much 
force that section 2, of the Nebraska act, defeats the in- 
tended purpose of the law and renders the statute prac- 
tically inoperative. The section provides as follows: 

“No person, firm or corporation shall sell, barter, exchange, carry, 
give away, ship or deliver for shipment any anti-hog cholera serum 
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or virus within the state of Nebraska unless such person, firm or cor- 
poration shall first hold an uncanceled, unexpired United States 
government veterinary license, issued by the United States Depart- 
ment of Agriculture, and a permit from the live stock sanitary 
board.” 


It is contended by some that the conjunction ‘‘and’’ ii 


the last clause of section 2 of the act should have oan 
‘‘or,’’? but had that section been so drawn it still would 
have been inconsistent and repugnant to the purpose of 
the law and its other provisions. 


The defect of the act is due to the ignorance or over- 
sight of its framers in not observing that the license issued 
by the United States Department of Agriculture pertains 
only and wholly to an establishment producing the serum 
and virus, and does not at all control or pertain to its dis- 
tribution and use. 


Had section 2 of the Nebraska act followed the federal 
statute, and required every producing plant or establish- 
ment in Nebraska to hold a federal license as well as a 
permit from the live stock sanitary board, to manufacture 
or produce the serum or virus, that section would then 
have been consistent with the purpose of the act and not 
repugnant to its other provisions. As that section now 
stands no one but a producing plant or establishment, 
licensed by the United States Department of Agriculture, 
can sell, barter, exchange, carry, give away, ship or deliver 
for shipment any anti-hog cholera serum or virus in 
Nebraska. That section of the statute, if construed accord- 
ing to its apparent meaning, deprives the live stock sani- 
tary board of the powers and duties attempted to be con- 
ferred upon it by the other provisions of the statutes as to 
the regulation of the distribution, handling, and use of the 
serum and virus in Nebraska, and it creates an objectionable 
monopoly in the traffic. 


It would seem to be a wise provision if the producing 
plants in Nebraska were required to submit to federal 
inspection and to obtain the federal license referred to, 
as a condition precedent to receiving a permit from the 
live stock sanitary board to manufacture or produce serum 
and virus. But, such federal license should not be made 
a requisite to obtaining from the live stock sanitary board 
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the permit to distribute, deal in, and handle serum and 
virus, as provided in section 3 of the act. 


We believe that section 2, of the act, must be interpret- 
ed in accordance with the above view, otherwise the act 
will remain a piece of inconsistent and repugnant legisla- 
tion, failing in and defeating the purpose for which it was 
enacted, and, instead of being of a beneficial measure an 
obnoxious monopoly will result. 


It is not transcending rules of interpretation of statutes 
to hold in this instance that the license issued by the United 
States Department of Agriculture to establishments pro- 
ducing serum or virus was intended by the framers of the 
Nebraska statute and the legislature to have the same ap- 
plication under the Nebraska as under the federal statute. 
The federal statute requires that all ‘‘establishments’’ 
producing serum or virus for interstate traffic shall be 
inspected and licensed by the Department of Agriculture. 
Why should such a license be a pre-requisite in Nebraska 
to a permit issued by the live stock sanitary board to dis- 
tribute or handle serum or virus independent of its man- 
ufacture or production? Other states have not enacted 
such a restrictive law, and such effect should not be given 
to section 2 of the Nebraska statute, for such an inter- 
pretation contravenes the purpose of the statute and plain- 
ly defeats the intent of the legislature in its enactment. 


This department, therefore, holds that the provision in 
section 2, of Senate File No. 197, requiring a license is- 
sued by the United States Department of Agriculture, 
applies only to establishments engaged in producing serum 
and virus, as provided in the federal act, leaving to the 
Nebraska Live Stock Sanitary Board the regulation of 
the distribution and use, as contemplated in the Nebraska 
statute. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES S. ROE, 

July 26, 1915. Assistant Attorney General. 
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Animals—Glanders. 


Where an animal shipped into the state has glanders, appraisement 
of the value of such animal should be made, the animal de- 
stroyed, the body consumed by fire, and the premises disinfect- 
ed. 


Dr. J. S. Anderson, Deputy State Veterinarian, Lincoln, 
Neb. 


Dear Sir: With reference to your inquiry as to what 
should be done with the brown gelding owned by Glen Meek, 
of Oklahoma City, Oklahoma, and which was_ recently 
shipped into Nebraska and is now in possession of the 
Union Stock Yards Company, of South Omaha, Nebraska, 
will say, from the evidence submitted, it would seem that 
the animal has glanders, 


Fortify yourself with additional evidence, which can 
easily be done, and if, in your judgment, the information 
reported to you is true—that the animal has glanders— 
have two individuals who know the value of horses appraise 
the same for the benefit of the owner, and you preserve 
a full report thereof. The animal should then be destroy- 
ed and the body consumed by fire. The premises where 
the animal now is, as well as the car in which the animal 
eame, and wherever the animal has been in the state, 
should be thoroughly disinfected and the animals which 
have come in contact with the diseased animal, or where 
the animal has been within the state, if possible, should 
be carefully examined by you in order to prevent the 
spread of this disease. The common carriers of the state 
should be notified of the shipping of this gelding from 
Montana, and warned to be more careful in the future, with 
reference to bringing diseased animals into the state. 


The state, however, will not pay for the loss of this 
animal. It has not been within the state long enough to 
warrant the taking of public money for such a purpose, 
and the sooner the public outside of the state understand 
that’ Nebraska is not to become a dumping ground for 
diseased animals the better it will be for the people and 
the stock-raisers of this state. 

Very respectfully, WILLIS E. REED, 

July 29, 1915. Attorney General, 
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Divorced Husband—Support of Children. 


House Roll No. 766, Session Laws of 1915, pertains solely to the 
failure of a divorced husband to provide for the support of his 
children by paying installments directed to be paid by the de- 
cree of divorce. 


Charles L. Whitney, Esq., County Attorney of Hamilton 
County, Aurora, Neb. 


Dear Sir: Your communication of the 11th instant, 
addressed to the attorney general, has been received. You 
ask of this department an opinion as to the application 
of House Roll No. 766, Session Laws of 1915, page 380. 


The act is aimed at, or pertains to, the failure of a di- 
voreed husband to provide support for his children by 
paying installments directed to be paid by the decree of 
divorce. The act, however, does not pertain to the alimony 
awarded the wife, but is confined entirely to the support 
of the children. 


In view of the purpose of the act, its operation would 
not seem to be limited to decrees of divorce entered sub- 
sequent to the passage of the act, but would be limited to 
violations or defaulted installments occurring subsequent 
to such time. 


This act seems in a measure to be supplementary to 
article 11, chapter 3, Criminal Code. It has, however, 
been criticised because of the severity of the penalty as 
not ‘‘proportioned to the nature of the offense.’’ (Con- 
stitution, article 1, section 15.) 


A further question may also be raised as to whether the 
act would be enforceable in case constructive service only, 
of the summons, was had in the action for divorce. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By CHARLES 8. ROE, 

August 12, 1915. Assistant Attorney General, 


Deputy County Treasurer—Salary. 


It is the duty of the county board, in counties having a population 
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of not less than 7,000 and not more than 25,000, to fix and 
determine the salary of the deputy, or assistant, in the office 
of county treasurer. 


John D. Albright, Esq., County Treasurer of Pawnee 
County, Pawnee City, Neb. 


Dear Sir: Your communication of the 10th instant, 
addressed to the attorney general, has been received. 


You request an opinion of this department with refer- 
ence to the compensation of a deputy, or assistant, in the 
office of a county treasurer in a county having a popu- 
lation of not less than 7,000 and not more than 25,000 
inhabitants. 


The provisions of chapter 41, Session Laws of 1915, 
amending section 2453 of the Revised Statutes of 1913, 
are not as definite and comprehensible as they should be. 


On page 118, of the laws of 1915 referred to, appears 
the following: 

“If the duties of any of the officers above named, in any county 
having a population of over seven thousand and less than twenty- 
five thousand inhabitants, shall be such as to require one or more 
assistants or deputies, then such officers may retain any amount of 
fees collected sufficient to pay the salaries of such deputies or as- 
sistants, not exceeding the sum of one thousand dollars per annum 
for each of such deputies or assistants.” 


You will observe that in the various provisions of the 
act pertaining to the salaries of the deputies, or assistants, 
in the county offices in counties of different sizes as to 
population, the statute generally defines the salaries to 
be paid, or provides that the salaries shall be determined 
by the board of county commissioners. 


It would seem to be the purpose of the statute, in cases 
where the statute does not fix the salaries of such depu- 
ties or stants, that the county board shall exercise that 
power. 

In the last part of the act appears the following pro- 
vision: 


“And in all such excepted cases, such officer and his deputies, 
clerks and assistants shall respectively receive the several amounts 
of money as hereinbefore specified (or as fixed by the county board 
in the case of and for such clerks and assistants as do not have their 
compensation fixed by this chapter)* * * * * * * 
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“Provided, further, except in the cases where deputies, clerks and 
assistants are hereinbefore expressly specified or provided for, neither 
of the officers above named shall have any deputy or assistants un- 
less the county board shall upon application, have found the same 
to be necessary, and the county board shall, in all cases, prescribe 
the number, the compensation and the time of employment of all 
deputies, clerks and assistants, which the officers above named shall 
have in addition to or other than those deputies, clerks and assist- 
ants which are herein expressly provided for.” 


The county treasurers, in the class of counties partic- 
ularly referred to, are authorized to pay their deputies 
and assistants from the fees received; but it is difficult 
to find authority in this statute for holding that the county 
treasurer in any county shall determine the amounts of the 
salaries to be paid deputies and assistants. 


The general purpose of the statute, with reference to 
the salaries in all county offices, seems to place that power 
in the hands of the county board, except where the salaries 
are definitely fixed by the statute. 


In view of the general provisions of the statute and its 
evident purpose, it seems necessary to hold that the county 
board is the agency in the counties of the class referred 
to, whose duty it is to fix and determine the salaries of 
the deputies and assistants. Such ruling seems to be the 
only conclusion consistent with the purpose of the statute. 

Very respectfully, WILLIS E. REED, 
Attorney General, 

By CHARLES 8. ROE, 
August 14, 1915. Assistant Attorney General, 


Road Overseers—Exterminating Prairie Dogs. 


Valid claims of road overseers for their services and expenses in 
exterminating prairie dogs should be paid when presented to 
the county commissioners, 


C. A. Ratcliffe, Esq., County Attorney of Dundy County, 
Benkelman, Neb. 
Dear Sir: Your letter of the 12th instant received, 
wherein you state: 


“Last spring the county commissioners sent a letter to the various 
road overseers in the county, with a copy of the law relating to the 
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destruction of prairie dogs, and directed the various road overseers 
to comply with the law, which I understand has been quite generally 
done and with much success. The road overseers are now beginning 
to present their claims for their services and expenses for the mate- 
rials used in exterminating the prairie dogs, Their reports so far 
show the exact amount of labor and material used on each quarter 
section of land. 


“The board of commissioners are undecided and the matter does 
not seem clear to me as to whether they are to allow and pay these 
bills now or whether these road overseers are to wait for the pay- 
ment of their services until they are collected with the taxes as 
provided by law. 


“Kindly indicate to me whether the board is to pay these claims 
of the road overseers now or whether the road overseers are to wait 
until the money is paid in taxes.”’ 


Careful study of the facts stated in your letter, in con- 
nection with article 8, of chapter 2, Revised Statutes of 
Nebraska for 1913, leads me to the conclusion that the 
claims should be paid as presented. I find nothing which 
leads me to the conclusion that the overseer should await 
the collection of the taxes in order to procure his salary 
and expenses for the labor performed. Also this would 
appear to me to work an injustice to the overseer. 

Very respectfully, WILLIS E. REED, 
Attorney General, 

By DEXTER T. BARRETT, 
August 16, 1915. Deputy Attorney General. 


Public Roads. 


Public road money cannot be expended by a townsaip road overseer 
for the construction and maintenance of roads not legally laid 
out and established by user. 


F. 8. Baker, Esq., County Attorney of Sioux County, 
Harrison, Neb. 


Dear Sir: Your letter of the 6th instant received, where- 
in you ask for the opinion of this department relative to 
to the following question: 

“Can public road money be expended by a township road over- 
seer for construction and maintenance of roads not legally laid out, 


and not established by user? The roads being just main traveled 
trails.” 


Section 2856, Revised Statutes of Nebraska for 1913, 
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defines public roads as follows: 


“All roads within this state which have been laid out in pursuance 
of any law of this state, and which have not been vacated in pur- 
suance of law, and all roads located and@ opened by the county board 
of any county and traveled for more than ten years, are hereby de- 
elared to be “‘public roads,” and shall not be vacated or changed 
without the consent of the majority of the voters living within two 
miles of the road and not living in a village or ety: Provided, this 
shall not apply to roads having a bridge over sixty feet in length.” 

It wouid seem, therefore, that a road not legally laid 
out and not established by user would not be a public road 
within the meaning of the section of the statute cited supra. 
Having arrived at this conclusion, it necessarily follows 
that public money could not be expended upon a road which 
does not come within the definition of section 2856, Re- 
ised Statutes of Nebraska for 1913. 

Very respectfully, WILLIS E. REED, 

Attorney General, 
By DEXTER T. BARRETT, 
August 16, 1915. Deputy Attorney General. 


y 


County Board—High School Levy. 


The county beard should levy the amourt of tax recommended by 
the board of regents of the county high school, provided said 
levy is within the five mill limit fixed by the statute, and that 
said levy, taken in connection with levies made by the county 
board for county purposes, does not exceed in the aggregate 
fifteen mills.* 


H. J. Miiller. Esq, County Attorney of Rock County, 
Bassett, Neb. 

Dear Sir: Your favor of the 10th instant received, in 
which you inquire: 

“Does sec. 6823, of the Revised Statutes of the State of Nebraska, 
make it incumbent on. and can there be anv legal objections to, the 
county board, when sitting as a board at the time provided by law 
for levying taxes, levying the tax duly recommended by the board of 
regents of the county high school, not exceeding, of course, the five 
mills limitation?” 

In answer to the question propounded by vou, I will 
say that section 6823, Revised Statutes, provides, among 
other things, that: 


*See Peterson v. Anderson, 158 N, W., 1055. 
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“The county board when sitting as a board at the time provided 
by law for levying taxes, are hereby authorized and required to levy 
the tax recommended by the board of regents the same as other taxes 
are levied; but in no case shall the aggregate tax for the county 
high school, exclusive of the levy for paying the principal and inter- 
est of the bonds, exceed five mills upon each dollar of assessed val- 
uation of the property of the county.” 

It was clearly the legislative intent to make it obligatory 
upon the county board to levy the amount of the tax recom- 
mended by the board of regents of the high school, provid- 
ed, of course, said levy is within the five mill limit fixed by 
the statute. This legislative intent must control, unless 
it contravenes some constitutional provision. I know of 
none such, unless it may be in some instances that the levy 
made for high school purposes, taken in connection with 
the levies made by the county board for county purposes, 
exceeds in the aggregate fifteen mills. 


Section 5, article 9, Constitution, provides that: 


“County authcrities shall never assess taxes the aggregate of which 
shall exceed one and a half dollars per one hundred dollars valuation, 
except for the payment of indebtedness existing at the adoption of 
this constitution, unless authorized by a vote of the people of the 
‘county.”” 


The whole question of power of the county board to levy 
the five mill tax provided by statute for the purpose of 
maintaining a county high school, when such levy taken in 
connection with other levies made for county purposes ex- 
ceeds fifteen mills of the assessed valuation of the county, 
hinges, in my opinion, upon the question as to whether or 
not the regents of the county high school are county author- 
ities. I am somewhat inclined to believe they are. If 
they are, the total levy for all county purposes, including 
the support of the county high school, cannot exceed fifteen 
mills per annum, unless the electors of the county, by their 
votes, authorize such excessive levy. It is possible, how- 
ever, that the courts will take the view that the county 
high school district is a publie and municipal corporation 
separate and distinct from the county. There is some au- 
thority for such a view. 

“A schoel district is a distinct corporation from a citv or township, 
although their territorial limits May be the same.” (35 Cyc. $32.) 

While there is authority for the rule of law above stated, 
T am inclined to doubt its applicability to a county high 
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school in Nebraska, owing to the fact that the statute 
establishing a county high school does not in express terms 
declare that the county shall constitute a school district, and 
it is moreover expressly provided that the county board 
shall purchase the site for such a high school, and shall 
also submit to the voters of the county the proposition to 
issue bonds for the purchase of such site and the erection of 
a school building thereon. 


In this connection I wish to say, however, that if your 
county board should make the levy recommended by the 
board of regents of the county high school, and it should 
afterwards be held that the tetal amount levied by the 
county board for county purposes, including the levy for 
high school purposes, was in excess of the levy permitted 
by the constitution, without a vote of the people, it would 
be only the excess and not the entire tax that would be in- 
valid. (Union Pacific Railroad Company v. County of 
Howard, 66 Neb. 663.) And T know of no reason why the 
excess would be deducted from the county high school 
tax any more than from any other tax. 

Very respectfully, WILLIS E. REED, 
Attorney General, 

By GEORGE W. AYRES, 
August 16, 1915. Special Assistant. 


Arthur County—Judicial District. 


The territory forming Arthur county being in the thirteenth judicial 
district prior to the organization of such county still remains in 
said district, and the judge of the thirteenth judicial district has 
power to hold court in Arthur county as organized.* 

P. R. Halligan, Esq., County Attorney of Arthur County, 
North Platte, Neb. 


Dear Sir: I have vour letter of the 11th instant, in re 
authority of the judge of the 13th judicial district to hold 
court in Arthur county. It oceurs to me that he has such 
authority. 

There can be no doubt but that prior to the organization 
of Arthur county, under the act of 1913, it was under the 


*Approved in State ex rel. Reed v. Grimes, 154 N. W., 544, 
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jurisdiction of McPherson county for judicial purposes. 


“McPherson county, since its organization has been a de jure organ- 
ization, and, as such, it properly exercised jurisdiction over Arthur 
county for revenue, election, and judicial purposes, until the organ- 
jzation of the latter under the act of 1913.” (State ex rel, Martin v. 
Hawkins, 146 N. W. 1044.) 

It was, therefore, originally a part of the 13th judicial dis- 
trict. The organization of the new county did not operate 
in itself to take the territory forming Arthur county out 
of the judicial district to which it formerly belonged. 
Section 924, Revised Statutes of 1913, which is a part of 

, 
the law regulating the formation of new counties, pro- 
vides, among other things, that such a county, ‘‘for judi- 
cial purposes shall be deemed and taken as belongings to 
the district in which said new county or the greater part 
thereof is embraced.’’ 


The only question to be determined then is, did the 
amendment of 1915, to the law defining the territorial 
limits of the various judicial districts of the state and 
fixing the number of judges for each district, operate in 
effect to put Arthur county outside the judicial district to 
which it formerly belonged. 


I do not think it did. It is placed in no other judicial 
district. If it is not in the district to which it formerly be- 
longed, it is in none. It is inconceivable that the legislature 
intended to leave this county, and the inhabitants there- 
of, to as great an extent outside the pale of law and organ- 
ized government. 


“The great fundamental rule in construing statutes is to ascertain 
and give effect to the intention of the legislature.” (36 Cyc. 1106.) 


In the instant case, the amendatory act of 1915 starts 
out with the statement: 
“The state of Nebraska shall be and hereby is divided into eighteen 
judicial districts as follows:” 
Then follows a specific enumeration of the counties 
in each district. Arthur county is not mentioned in the 
_ act, but it is obvious that this was merely an oversight and 
grew out of the fact that the object of the amendment was, 
as is apparent from a comparison of the act as amended 
with the act prior to its amendment, to make a change in 
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the district boundaries of two of the judicial districts in 
the northeastern part of the state and to provide for an 
additional judge, and was not to change or modify in any 
way the boundaries of District No. 13 as it then was. 


It is true in enumerating the counties in the various ju- 
dicial districts of the state, the county of Arthur was in- 
advertently omitted from the list, but, to me, it seems clear 
that, inasmuch as it was put in no other, it remains in the 
judicial district of which it formed a part prior to the 
amendment of 1915. 


In other words, I think that inasmuch as District No. 
13 is described in the amendatory act of 1915 in the iden- 
tical language in which it was described in the act amended, 
and no part of the territory contained in said original dis- 
trict is assigned under any name whatever to any other 
district, said district still contains all the territory it for- 
merly contained even though such territory has been formed 
into a new county which is not mentioned by name in the 
amendatory act. This interpretation seems to me to be in 
keeping with the rule that, 

“The spirit or reason of the law will prevail over its letter.” (36 
Cyc. 1108.) 

The supreme court of this state has frequently an- 
nounced that statutes should be construed in accordance 
with the rule above quoted. 


“The object of the court in construing an act of the legislature 
is to ascertain the intention of the lawmakers. That intention, when 
ascertained, will prevail over the literal sense of the words used.” 
(State rv. Drerel, 75 Neb. 614.) 


“In the exposition of the statutes, the reason and intention of the 
lawgiver will control the strict letter of the law when the latter 
would lead to palpable injustice or absurdity.” (Kelley v. County 
of Gage, 67 Neb. 6.) 

In the case of Richards v. State, 65 Neb., 808, it was 
held that an amendatory act amending section 12, of the 
criminal code, was not invalid because of the fact that the 
repealing clause in terms purported to amend section 11 
instead of section 12 of the code, the court holding that it 
was clear the legislature intended to amend section 12 
instead of section 11, and that it was the intent, when 
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same was clear, that governed. 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By GEORGE W. AYRES, 
August 19, 1915. Special Assistant. 


Express Companies— Assessment. 


County assessors should assess express companies locally, regardless 
of the fact that such companies pay their occupation tax pro- 
vided by article 6, chapter 75, Revised Statutes of 1913. 


L. A. DeVoe, Esq. County Attorney of Keith County, 
Ogalalla, Neb. 


Dear Sir: Your letter of the 19th instant ‘received, 
wherein you state: 

“We desire to secure an opinion from your department with ref- 
erence to the right of county assessors to assess express companies 
locally. They claim that on account of a payment of 2 per cent, to 
the state of their gross receipts that they are exempt from further 
assessment in counties. If convenient an early opinion from your 
office will be greatly appreciated.” 

It is the opinion of this department that the proper pro- 
cedure for the county assessor to follow is to assess the 
express companies upon their local property valuation 
without reference whatever to article 6, chapter 75, Revised 
Statutes of Nebraska for 1913, the Smith law providing 
for a two per cent payment upon the gross receipts of the 
company. 


County assessors have nothing whatever to do with the 
levying and enforcement of the two per cent occupation tax 
provided by article 6, chapter 75, Revised Statutes of Ne- 
braska for 1913, and should proceed in the same manner as 
they would if that law were not in existence. 

Very respectfully, WILLIS E. REED, 
Attorney General, 

By DEXTER T. BARRETT, 
August 20, 1915. Deputy Attorney General, 
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State Railway Commission, 


Members of the state railway commission, having failed to file their 
bonds with the secretary of state, and to qualify within the time 
required by law, lose all right to such office, 


To His Excellency, John H. Morehead, Lincoln, Neb. 


Sir: Under the constitution, the state railway commis- 
sion consists of three officers elected by the people. At the 
present time Henry T. Clarke, Jr., H. G. Taylor and 
Thomas L. Hall are attempting to act in the capacity of 
officers of the state railway commission. While each has 
taken the oath of office, none of them has ever given a 
$50,000.00 bond as required by section 25, article 5, consti- 
tution, which is as follows, to wit: 


“The officers mentioned in this article shall give bond in not less 
than double the amount of money that mav come into their hands, 
and in no case less than the sum of $50,000.00, with such provisions as 
to sureties and the approval thereof, and for the increase of the penal- 
ty of such bond, as may be prescribed by law.” 


Section 5707, Revised Statutes of Nebraska for 1913, 
provides as follows: 


“All state. district, county, precinct, township, municipal, and es- 
peciallv appointed officers, excent those mentioned in section 1, arti- 
cle XIV of the constitution, shall, before entering upon the respective 
duties, take and subscribe the following oath. which shall be endorsed 
upon their respective bonds: (I do solemnly swear that I will sup- 
port the constitution of the United States, the constitution of the 
state of Nebraska, and faithfully and impartially perform the duties 
of the office of............ UF Ne te , according to law, and to the best of my 
ability. So help me God.)” 


Section 5708 provides: 


“All official bonds of state officers must be in form, joint and sev- 
eral, and made payable to the State of Nebraska in such penalty and 
with such conditions as required by this article, or the law creating or 
regulating the office.” 


Section 5711 provides: 


“Official bonds with the oath endorsed thereon, shall be filed in 
the proper office within the time as follows: Of all officers elected at 
any general election, on or before the first Thursday after the first 
Tuesday in January next succeeding the election; of all appointed offi- 
cers, within thirtv days after their appointment; of officers elected 
at any special election, and city and village officers, within thirty days 
after the canvass of the votes of the election at which they were 
chosen.” 
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An examination of the office of the secretary of state dis- 
closes the fact that Henry T. Clarke, Jr., H. G. Taylor and 
Thomas L. Hall have never executed and delivered to said 
officer, whose duty it is to have possession of the official 
bonds, a bond of any kind or character; nor has any bond 
by said acting state railway commissioners ever been tender- 
ed as a condition precedent to the subscribing by the said 
acting state railway commissioners, the oath of office, and 
as a condition precedent to their accepting and attempting 
to exercise and perform the duties devolving upon them 
as a duly elected and qualified official within the constitu- 
tion and laws of the state. The time has now elapsed with- 
in which the said acting railway commissioners, and each 
of them, can give a bond as provided by law. 


In view of the foregoing it is self-evident ‘‘that such 
provision is self-executing, and that unless the official 
bond, where one is required, is filed within the time pro- 
vided by law the person elected loses all right to the office, 
and the vacancy can be filled without any previous judicial 
determination of the fact.’’ (State v. Lansing, 46 Neb. 514.) 


Having taken the oath of office to support the constitu- 
tion, the same as myself, it becomes your duty to appoint 
three state railway commissioners to fill the vacancy caused 
by the neglect on the part of those who are now acting as. 
such to file their bonds and qualify as by law required. 


Very respectfully, WILLIS E. REED, 
August 21, 1915. Attorney General. 


Crimes—Prosecution. 


Crimes committed prior to amendments of the statutes, but not dis- 
covered until subsequent to the repeal of the original statutes, 
should be prosecuted under the original statutes. 


Fred W. Messmore, Esq., County Attorney of Gage 
County, Beatrice, Neb. 


Dear Sir: Your communication of the 14th instant, ad- 
dressed to the attorney general, has been received. You 
inquire with reference to the prosecution of crimes com- 
mitted prior to the amendments by the last legislature of 
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sections 8701, 8649, 8634 and 8335. Revised Statutes of Ne- 
braska for 1913, pertaining respectively to forgery, em- 
bezzlement, petty larceny, and concealing stolen property, 
in cases where discovery of the crimes occurred subsequent 
to the repeal of the original sections of the statute, the 
amending section of the statute not containing saving 
clauses. 


It would seem that section 3709, Revised Statutes of Ne- 
braska for 1913, obviates the necessity of saving clauses in 
the repealing sections of the statutes referred to. It ap- 
pears to be established in this state that unless the repeal 
ing statutes provide or imply plainly that rights of action 
and pending suits are barred, or are not to be preserved 
by the repealing act, such rights and remedies are pre- 
served by the general saving provisions of section 3709. 


The above provision of the statute evidently applies to 
eriminal proceedings. (NJeckner v. Turk, 45 Neb., 176; 
Hanscom v. Meyer, 61 Neb., 798.) : 


Tf, in the provisions of the statute referred to, the repeal- 
ing acts did not go into effect until July 6, 1915, the original 
statutes were operative until that time, and it would seem 
that the criminal acts referred to committed prior to that 
time may now be prosecuted under the original statutes, 
unless barred by statutory limitations. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 
August 21, 1915. Assistant Attorney General. 


Special Levy—Water-Works, 


‘The board of trustees of a village is authorized to make a special levy 
for a water-works system, not to exceed three mills, provided sixty 
per cent of the legal voters of the village have, by petition, asked 
for such a levy. = 


Herbert Rhoades, Esq. County Attorney of Burt County, 
Tekamah, Neb. 


Dear Sir: In answer to your letter of the 17th instant, 
in re proposed special levies of the village of Craig for 
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‘“‘Water Maintenance,’’ and ‘‘Water Extension’’ funds, 
will say that I find no statutory provision authorizing, in 
express terms, levies for such purposes, although the stat- 
ute does authorize the issuance of bonds, when duly sanc- 
tioned by a vote of the electors, for the purpose of con- 
structing a water-works system. Doubtless some money 
could be used for such purposes out of the general fund of 
the city, if there was money to spare in said fund to use for 
the aforementioned purposes, but you will observe that the 
maximum levy of villages for general and incidental pur- 
poses is fifteen mills. 


It is true that an act passed at the last session of the leg- 
islature authorizes cities of the second class and villages to 
provide for a fund by a special levy, not exceeding three 
mills, for the purpose of paying the expense, or aiding in 
paying the expenses, of maintaining hydrants and pumping 
and supplying water through them for public purposes. 
(Session Laws of 1915, p. 486.) 


But in such case you will observe that it is only when 
sixty per cent of the legal voters of the city or village have 
by petition asked for such a levy that the board of trustees 
is authorized to make it, and, in any event, the levies pro- 
posed in the instant case exceed by four mills the maximum 
amount allowed for the general levy and such special levy. 
"Very respectfully, WILLIS E. REED, 

Attorney General. 
By GEORGE W. AYRES, 
August 23, 1915. Special Assistant. 


Taxation—Bonds. 


Bonds secured by a trust deed of real estate should be taxed in the 
name of the trustees, as an interest in the real estate, and should 
therefore, be taxed in the precinct where the real estate is situ- 
ated. 


For taxation purposes, the entire assessed value of bonds secured by a 
trust deed of real estate should be deducted from the assessed value 
of the real estate. 

W. J. Donahue, Esq., County Attorney of Boone County, 
Albion, Neb. 


Dear Sir: I have your favor of the 18th instant, in which 
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you say: 


“The St. Edward Electric Light Co., a corporation, owns real es- 
tate assessed at $12,000 and personal property assessed at $250, both 
outside the municipality of St. Edward. They also own property 
assessed at $5,350, consisting of poles, wires, etc., within said city. 

““They have recently issued bonds in the sum of $12,000, and by 
way of security for the payment of said bonds, interest, etc., have 
executed a trust deed to a St. Edward banker, covering all their prop- 
erty of every character. This deedis in reality a blanket mortgage 
executed to the banker as trustee for the bond holders. Some of these 
bonds are held by parties in St. Edward, some by parties outside the 
state. 


“On this state of facts, what would be your opinion on the follow- 
ing points: 


“1. Should these bonds be taxed in the precinct where the real 
estate lies or in the hands of the holders where they reside? 


“2, Would it be proper to off-set or deduct the amount of the 
bond issue from the value of the real estate, as in the case of an or- 
dinary real estate mortgage? In other words, are these bonds suf- 
ficfently of the character of the real estate mortgages to come under 
the operation of the Smith mortgage law? 


“3. If deemed taxable according to the rule of the Smith law for 
the taxation of real estate mortgages, should the amount of the mort- 
gage interest be deducted from the value of the real estate alone or 
from all the property covered? (N. B. You will note that the real and 
personal property lie in two different tax-districts, hence the difficulty 
in adjusting the tax.)” 

In answer to the question propounded by you, I will say 
that the statute governing the taxation of real estate mort- 
gages in this state provides: 

“The word ‘mortgage’ shall mean, an instrument creating or evi- 
dencing a lien of any kind on such property given or taken as security 
for a debt.” (Section 6349, Revised Statutes of 1913.) 

It follows that the bonds secured by a trust deed of real 
estate should be taxed as an interest in real estate and 
should, therefore, be taxed in the precinct where the real 
estate is situated. The interest in the real estate con- 
veyed by trust deed will not be taxed, of course, in the 
name of the individual owners of the bonds but in the name 
of the trustee, the grantee named in the trust deed. 


In regard to the apportionment of the bonded indebted- 
ness between the real estate and personal property covered 
by the trust deed, I will say that although the question is 
not altogether free from doubt, having never been passed 
upon directly by our own supreme court, I am of the opin- 


74 REPORT OF THE ATTORNEY GENERAL 


ion that no such apportionment should be attempted, but 
that for assessment purposes the entire assessed value of 
the bonds should be deducted from the assessed value of the 
real estate.” Such was the holding of the supreme court 
of Wisconsin in a similar case. 

“Laws 1913 c. 378. p. 601, sec. 2, ‘providing that “whenever taxable 
real estate shall be subject to mortgage” such mortgage and the indebt- 
edness secured thereby shall be deemed an interest in the real estate 
and taxed as such interest and not otherwise,’ applies where the value 
of the mortgaged real estate in the state exceeds the debt, though the 


mortgage also covers lands out of the state, or the debt is further pro- 
tected by other security.”” (State v. Hinkel, 119 N. W., 815.) 


Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEORGE W. AYRES, 
August 23, 1915. Special Assistant. 


Paupers. 


The support and maintenance of paupers in counties under township 
organization shall be provided by the county board, 


Lyle EB. Jackson, Esq., County Attorney of Antelope Coun- 
ty, Neligh, Neb. 


Dear Sir: Your communication of the 27th ultimo, ad- 
dressed to the attorney general, has been received, con- 
taining an inquiry with reference to the support and main- 
tenance of paupers in counties under township organiza- 
tion. 


Chapter 20, Session Laws for 1915, repealed sections 
1082, 5798, 5799, 5800, 5801, 5803, 5808 and 5815, Revised 
Statutes for 1913. 


The above sections, except section 1032, are a part of 
chapter 61, Revised Statutes for 1913, while section 1032 
pertains particularly to the support of paupers in coun- 
ties under township organization. 


Section 5798, in Chapter 61, referred to as amended, 
transfers to the county board, ‘‘entire and exclusive super- 
intendence of the poor in such county excepting in cases 
of corporate towns or cities to which superintendence and 
jurisdiction shall be by law granted.’’ 
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This department has held, as you hold, that the term, 
*‘eorporate town’’ used in the connection referred to, per- 
tains to a township in a county under township organization. 


Said section 1032, providing for the support of paupers 
in counties under township organization before the amend- 
ment, made justices of the peace ex officio overseers of 
the poor except in counties where poorhouses or poor- 
farms were established, in which counties the county board 
was to have charge of the poor. 


Section 1032, as amended, seeuis to transfer the entire 
care of the poor to the comity board as follows: 

“In counties in which poorhouses or poor-farms are established, 
and in counties which do not have such poor houses or poor farms, 
the care of the poor shall be under the charge of the county board 
as provided by law.” 

Jmmediately following section 1032, chapter 20, Session 
Laws, is section 5798, as amended, transferring, ‘‘the en- 
tire and exclusive superintendence of the poor to the coun- 
ty board excepting in cases of corporate towns or cities 
to which superintendence and jurisdiction shall be given 
by law.” 


This department has had occasion to deal with the above 
provision of the statute with reference to the employment 
of medical services for the poor, and has indicated that the 
term ‘‘corporate town,’’ in section 5798, was probably in- 
tended to refer to ‘‘incorporated villages,’’ but we have 


to deal with the statute as it is. 


Article 5, chapter 15, provides for township organization. 
Sections 1007 and 1008, in that chapter, prescribe the pow- 
ers of the township, among which, in paragraph 5, in sub- 
division 8 of section 1008, is the provision that: 

“When the county board of any county shall have established a 
poor house under any statute of law of this state the support of the 
poor shall be provided for by the county board, and no taxes for that 
purpose shall be voted by the electors at town meetings except suf- 
ficient to provide temporary relief.” 

The above provision of the statute remains as it was, 
while section 1032, following in the same connection, is 
amended by chapter 20, Session Laws, above referred to, 
by which the poor of the county is placed under the charge 
of the county. 
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It would seem as though it were the intention of the 
legislature to transfer the care of the poor to the county 
board, and such would seem to be the result of the last 
amendments were it not for the provision retained in sec- 
tion 5798, as amended. Section 5798 follows immediately 
section 1032, Session Laws, as amend:d. If section 5798 
excepted incorporated cities and villages, whose charters 
give them quite exclusive jurisdiction, the answer to your 
inquiry would be more simple. 

The exception, however, in section 5798 referring to in- 
corporated towns would seem to be largely meaningless in 
view of the fact that the legislature has so entirely trans- 
ferred the care and maintenance of the paupers from the 
town or township to the county board. So that it cannot 
now be said that the ‘‘superintendence and jurisdiction’’ 
of paupers is by law granted to the township. That would 
be particularly true if the county to which your inquiry . 
refers maintains a county poor house, as provided in para- 
graph 5, of subdivision 8, of section 1008, of the statute, 
which has not been amended or repealed. 


Would not section 1008 and the amended section 1032, 
both pertaining to the ‘‘incorporate town,’’ necessitate 
such conclusion and under those sections would not the 
same conclusion follow in case a poorhouse had not been es- 
tablished by the county board? Would not such seem to be 
the intention of the legislature, in view of the repeal of the 
several sections of the statute in chapter 61 dealing with 
the care of paupers? 


It would seem as though the care and- maintenance of 
paupers had been transferred from the town or township 
to that of the county board. 

Upon further consideration of the question, we think 
you will concur with us in this conclusion. 

Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES S. ROE, 

September 2, 1915. Assistant Attorney General. 


OPINIONS, re 


Justice of the Peace—Mayor. 


A justice of the peace may hold the office of mayor of a city of the 
second class at one and the same time, as the duties of such 
offices are neither inconsistent nor incompatible. 


W. W. Wenstrand, County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Sir: Your communication of the 31st ultimo, ad- 
dressed to the attorney general, has been received, con" 
taining an inquiry of this department as to whether a jus- 
tice of the peace who has been elected mayor of a second 
class city can hold both offices. 


There seems to be no constitutional or statutory prohi 
bition against the justice of the peace holding the oftice 
of mayor in a city of the second class in this state. 


Article 3, section 6, Constitution, does not permit a per- 
son to hold a lucrative office under the state and at the 
same time act as a member of the legislature; and it was 
held in State v. Moores, 52 Neb., 770, that the mayor of 
Omaha was such a lucrative office. In this connection it 
should be observed that the above provision of the consti- 
tution expressly exempts justices of the peace, notaries, 
town and precinct officers. 


It would seem as though the constitution or the legisla- 
ture would have enacted a general prohibition against 
holding two offices, if such prohibition were deemed essen- 
tial to the public service. As it is, the common law rule 
prevails and the question in such case is whether the two 
offices are incompatible or inconsistent, the one with the 
other. (State v. Wait, 92 Neb., 313.) 

See pages 323, 324 where the question is fully discussed 
and cases cited. (Mead v. State, 73 Neb., 754; State v. Wes- 
ton, 4 Neb., 234; State v. Cosgrove, 34 Neb., 386.) 


The question submitted must then be determined by the 
common law rule as to whether the office of justice of the 
peace and office of the mayor of a city of the second class 
in this state are so incompatible that they cannot be held 
by the same person. 
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Article 1, chapter 50, of the statutes, defines the offices 
of a second class city, and the duties pertaining thereto. 
Chapter 13, of the statutes, defines generally the powers 
and duties of the justice of the Pease, mayor, police judge, 
marshals, ete. 


Mayors and justices of the peace are both conservators 
of the public welfare, and it would not seem that their 
duties conflicted to such an extent, or were so inconsistent 
and incompatible, as to come within the prohibition of the 
common law rule. 


A court might, of course, view the question differently, 
out we fail to see where there would be adequate ground for 
so holding. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROK, 
September 7, 1915. Assistant Attorney General. 


Appeal—Violation of City Ordinance. 


Transcript of proceedings on appeal from a conviction under a city 
ordinance should be filed by the police magistrate with the clerk 
of the district court, and by such clerk filed in his office. 


Lyle E. Jackson, Esq., County Attorney of Antelope Coun- 
ty, Neligh, Neb. 

Dear Sir: Your communication of the 27th ultimo, ad- 
dressed to the attorney general, has been received, reply- 
ing to a former letter of the writer with reference to filing 
transcripts of proceedings in criminal cases on appeal 
from a police court or magistrate. 

In our former reply we did not distinguish between cases 
involving acts in violation of the laws of the state and 
those not so but forbidden by an ordinance of a municipal- 
ity. 

The distinction is pointed out in Ruffing v. State, 80 
Neb., 555, and in Cleaver v. Jenkins, 84 Neb., 565. 

In the case of the former class of acts, sections 8960, 
8975 and 8976, of the statutes, evidently require the clerk 
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of the district court to file any transcript in such cases re- 
turned to him by a magistrate. 


The above sections of the statute are contained in chap- 
ter 17, dealing with the ‘‘trial of prosecution for minor 
offenses,’’ and the question seems to be whether the latter 
class of acts are included in section 8975, 


Ruffing v. State, above referred to, held that: 


“The right of appeal given by section 324 of the criminal code 
(section 8975 present statutes) applies to Cases prosecuted for the 
violation of village ordinances pursuant to the provisions of sec- 
tion 52, art. 1, chap. 14 Com. St. 1907.” 


The above provision pertains to village government, and 
that particular provision seems to have been repealed. 

Section 8975, of the statute, provides that: 

“The defendant shall have the right of appeal from any judgment of 
a magistrate imposing fine or imprisonment, or both, under this chapter.” 


Ts that section confined to the violation of a state law, or 
does it include the violation also of a municipal ordinance? 


Sections 8981 and 8986, of the same chapter, provide for 
a review of a judgment on error: 

“In all criminal cases tried before county judges, police judges, 
justices of the peace, police magistrates, and all other courts inferior 
to the district court, wherein the accused shall be convicted of a viola- 
tion of any law of this state, or of any ordinance of any municipal 
corporation in this state.’”’ 


In such error proceedings the magistrate is not required 
to return the transcript to the clerk of the district court, 
but delivers it to the defendant, upon payment of the legal 
fees therefor, and the clerk of the district court files the 
transcript when delivered to him by the defendant, upon 
payment of the filing fees, evidently. 


The point in this connection is this, does the provision 
in section 8975 that, ‘‘the defendant shall have the right 
of appeal from any judgment of a magistrate imposing 
fine or imprisonment, or both, wrder this chapter,’’ apply 
to or include the provision in section 8987, in the same chap- 
ter, where one of the grounds is ‘‘a violation of an ordi- 
nance of any municipal corporation in this state.’’ 


Should we not hold that the reference in section 8975 to 
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“any judgment of a magistrate imposing fine or imprison- 
ment, or both, wnder this chapter,’’ is as broad and compre- 
hensive as section 8981, and refers to and includes as well 
“the violation of an ordinance of a municipal corporation.”’ 


It would seem as though the attempt to classify prose- 
cutions under municipal ordinances as civil actions fails 
when the question of appeal to the district court is consid- 
ered, 


That is apparent from the discussion of the subject in 
Ruffing v. State, supra. In that case, particularly, on pages 
560 and 561, it is plainly implied that in ease of an appeal 
from a conviction under the municipal ordinance the right 
of appeal is provided for in chapter 17 of the statutes, and 
an analysis of the provision of that charter seems to ne- 
cessitate that conclusion. 


That being so the magistrate would make his return to 
the clerk of the district court as in state cases, and in like 
manner the clerk of the district court would receive and 
file such return. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES S. ROE, 
September 7, 1915. Assistant Attorney General. 


Veterinary Law. 


A veterinarian of ten years’ practice, and one year in the county of 
his residence, may upon filing with the veterinary board of ex- 
aminers, on or before September 1, 1915, an affidavit of ten free- 
holders, showing that he has practiced the required time, con- 
tinue to practice without complying with other provisions of the 
veterinary law. 


To the Nebraska Live Stock Sanitary Board, Lincoln, Neb. 


Gentlemen: You have submitted to this department cer- 
tain questions as to the operation of article 11, chapter 27, 
Revised Statutes for 1913, as amended by chapter 51, of the 
Sessions Laws of 1915, relating to the practice of veterina- 
ry medicine, surgery and dentistry; and you have sub- 
mitted also a communication addressed to your board with 
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reference to the same. 


Section 121, chapter 27, of the statutes, as amended, pro- 
vides that it shall be the duty of the veterinary board of 
examiners to examine applicants for a license to practice 
veterinary medicine, surgery and dentistry, and to grant 
certificates to such persons as may be entitled thereto, and 
that such certificate shall be presumptive evidence of the 
right to practice veterinary medicine, ete. 


Section 122, chapter 27, as amended, provides that the 
board shall keep a record of all applications made and of 
all licenses issued. It further provides that the holder of 
a license or certificate must file the same, or a certified 
copy thereof, in the office of the county clerk before his 
right to practice is complete. 


Section 123, chapter 27, as amended, provides that no 
person shall practice veterinary medicine, surgery or den- 
tistry unless he holds a lawful license or certificate there 
for; except that persons who have practiced veterinary 
medicine for ten years, and one year in the county of his 
residence, may continue to practice, but shall not use a de- 
gree, or a part of a degree issued by a licensed veterinary 
college, provided that such practitioner shall file with the 
board of examiners on or before September 1, 1915, an affi- 
davit of ten freeholders, showing that he has practiced ten 
years, and one year in the county of his residence, prior to 
the taking effect of this act. 


The above provisions of the statute, as to filing an affi- 
davit by September Ist, apply only to the unlicensed prac- 
titioner, whose ten years of practice gives him the right 
to continue to practice by filing the affidavit required. A 
license or certificate is not required to be issued to him, 
and he is not required to pay the fee provided in section 
125. The fee of $10.00 provided in section 125 applies only 
to those receiving examinations and a license or certificate 
to practice. 

We fail to appreciate the objections raised in the com- 
munication you have submitted. The act seems to provide 
plainly, by implication at least, that the veterinarian of ten 
years’ practice, and one year in the county of his residence, 
may, upon filing the affidavit required with the board, con 
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tinue to practice without complying with other provisions 
of the statute. 

The requirement in section 123, chapter 27, that the un- 
licensed practitioner shall file his affidavit by September 1, 
1915, should, we think, be interpreted to mean that after 
such date such practitioner is without authority to practice 
and that until he does comply with the act and file the re- 
quired affidavit he is amenable to the penalties provided 
im section 128, chapter 27, in case, however, that during 
such time he has engaged in veterinary practice. 

We trust the foregoing answers your inquiry satisfac- 
torily. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

Assistant Attorney General. 


October 29, 1915. 


Primary Election. 


The primary election in Nebraska for the year 1916 should be held on 
the third Tuesday in April. 


Hon. Charles W. Pool, Secretary of State, Lincoln, Neb. 


Dear Sir: In response to your oral request for the opin- 
ion of the attorney general with reference to the date upon 
which the primary election in Nebraska should be held in 
the year 1916, I will state: 


That the legislature in the year 1911 enacted House Roll 
No. 281, found on pages 540-1-2, Session Laws, 1911, 
entitled: 


“An act to provide for the revision and recompilation of the laws 
of the state of Nebraska and the appointment of a commission there- 
for, * * * * * aon 


Section 2, of the above cited act, provides, inter alia: 


“The said commissioners in performing their duties, shall bring to- 
gether all statutes and part of statutes relating to the same subject 
matter omitting obsolete or repealed matters and such as has been de- 
clared to be invalid by the courts having jurisdiction thereover, supply 
apparent omissions, reconcile contradictions and note imperfections in 
general, * * *,”” 
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Section 3, of the above cited act, provides, inter alia: 


“That when the commission shall have completed their duties as 
above, they shall cause five hundred copies of their report to be 
printed, * + , to be submitted to the legislature for 
approval and re-enactment, = = * * 


Section 4, of the above cited act, provides, inter alia: 


“The commissioners shall make their report to the legislature at 
the first meeting of the thirty-third session thereof, and when such 
report shall have been approved and adopted by the legislature it shall 
become the official statutes of the state of Nebraska, * * * ¥*,’ 

In accordance with the authority vested in them by tke 
act above cited, the commission prepared and duly pre- 
sented their revision and recompilation of the laws of the 
State of Nebraska to the legislature at the first meeting of 
its thirty-third session in 1913. 


Section 5664, Annotated Statutes of Nebraska, 1911, 
provided, inter alia: 

“In the year 1912, and every four years thereafter, said primary 
election shall be held on, the forty- fifth day Hetors the first Monday 
in June, * 

The Code Commission changed the seouien of the above 
quoted section to read, ‘‘the third Tuesday in April’’ in- 
stead of, ‘‘the forty-fifth day before the first Monday in 
June’’ and the changed section hereinafter quoted was 
duly presented as section 2028 Code Commission Report, 
page 444, to the legislature for adoption and ratification, 
and was adopted and ratified by the legislature. (See 
Revised Statutes of Nebraska for 1913, sec. 2142.) 


Section 2028, Code Commission Report, page 444, reads 
as follows: 


“In the year 1912, and every four years thereafter, the primary 
shall be held on the third Tuesday in April, =e Bee 


The question arises as to the legal force and effect. of a 
statute so changed by the Code Commission, and upon this 
point an examination of the authorities induces the opinion 
that the weight of authority sustains the view that any new 
matter introduced into the statute amounts to nothing unless 
it is afterwards ratified and adopted by the legislature. 


In the year 1913, the legislature enacted House Roll 
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No. 1, Session Laws, 1913, p. 52, the title thereof reading 
as follows: 


“An act to approve, adopt and make of force the General Laws, the 
Code of Civil Procedure, and the Code of Criminal Procedure of the 
State of Nebraska, as compiled and reported by A. M. Post, J. H. 
Broady and E. L. King, pursuant to the authority of chapter 166 of 
the laws of 1911, and declaring an emergency.” 


Section 1, of the act, provides: 


“That the Code of Laws embodying the General Statutes, the Code of 
Civil Procedure, and the Code of Criminal Procedure of the State of 
Netraska as prepared and reported to the Thirty-Third Genera] As- 
sembly of the Legislature of Nebraska by A. M. Post, J. H. Broady 
and E. L. King, pursuant to the authority of Chapter 166 of the Laws 
of 1911, be, and the same are hereby adopted, approved and made of 
force as the Revised Statutes of the State of Nebraska of 1913.” 


The chief authority on the question of the procedure in 
the enactment of a code of laws is in the case of Central 
of Georgia Railway Co. v. Georgia, 42 L. R. A., 518, where- 
in the court held: 


“If the codifiers introduced any new matter into the code, it, of 
course, amounted to nothing unless it afterwards was enacted into 
statute by legislative sanction. Where such matter is not inherently 
unconstitutional,—that is, where it embraces nothing that is not a 
proper subject-matter of legislative enactment,—there can be no 
question but that the legislature has the power to enact it into law 
or not, as it sees proper. When the work of the commissioners was 
completed, it was laid before the legislature. It had the power to re- 
ject that work or accept it, and in its acceptance it has the power 
simply to provide for the pay of the commissioners, and the publica- 
tion of their work for the use of the public; and, if nothing more was 
done there would have been a want of legislative sanction to any new 
matter embodied in the Code; and hence such new matter would 
never have had any validity. The vital question, then, in this case, 
is not what the commissioners had the power to do, but what the 
legislature intended to do with their work. That intention can only 
be gathered from what the legislature itself has deliberately declared 
when it finally passed upon the work reported to it by the commis- 
sioners. This final action of tie legislature is embodied in what is 
known as the ‘Adoption Act’ of the Code, approved December 16, 1895. 
Section 1 of that act declares. ‘That the Code of Laws prepared un- 
der its authority by John L. Hopkins, Clifford Anderson, and Joseph 
R. Lamar, and revised, fully examined, and identified by the cer- 
tificate of its joint committee, and recommended and reported for 
adoption, and with the acts passed by the general assembly of 1895 
added thereto by the codifiers, be, and the same is hereby adopted and 
made of force as the Code of Georgia.’ This portion of the body of the 
act is covered by these words in the title, ‘An Act to Approve, Adopt 
and Make of Force the Code of Laws prepared under the Direction 
and by Authority of the General Assembly,’ etc. A legislative body 
should always be presumed to mean something by the passage of an 
act. If, as contended by plaintiff in error, the legislature by this act. 
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intended to adopt such provisions in this Code as were law anyway, 
without any further legislative sanction whatever, then the act in ques- 
tion is absolutely meaningless. It would give no more force or effect 
to the Code of 1895 than such a work would have carried with it 
emanating from a private source, and without any legislative warrant 
or authority whatever. The code of laws designated and identified 
in the act was adopted and made of force as the Code of Georgia. 
Not a part of the Code was then made of force, but the entire Code, 
as compiled by the commissioners. It would be difficult to conceive 
how language could more clearly or forcibly express the real intent of 
the legislature in this matter than the words used in the title and the 
body of this act. If it means anything, it means a purpose of the legis- 
lature to adopt and make of force a code of laws, and hence to breathe 
into every provision in that code the vitality of legislative enactment. 
Any other construction would ascribe to the legislature the folly of 
declaring, in effect, ‘We adopt as law in this code everything which 
would be law anyway without further sanction’.” 


Therefore, inasmuch as the legislature ratified and 
adopted the change made by the Code Commission, as here- 
inbefore shown, the logical conclusion follows that the pres- 
ent wording of section 2142, Revised Statutes of Nebraska 
of 1913, prevails, and that, in accordance with the statute, 
the primary election in question should be held on the third 
Tuesday in April, 1916. 

Yours respectfully, WILLIS E. REED, 
Attorney General. 

By DEXTER T. BARRETT, 
November 23, 1915. Deputy Attorney General. 


Taxation—Personal Property. 


Personal property omitted from the tax-list cannot be entered upon 
the tax-roll and taxes levied thereon for any year other than the 
current year. 


B. F. Farrell, Esq., County Attorney of Colfax County, 
Schuyler, Neb. 


Dear Sir: Your esteemed favor of the 4th instant, ad- 
dressed to Hon. Willis E. Reed, attorney general, has been 
handed to me for reply, and I note that you ask for an 
opinion upon the following statement: 

“On April 13, 1914, one K. died intestate a resident of Colfax coun- 
ty, Nebraska, and leaving a personal estate of the value of $20,000. 
April 15, 1915, an administrator was appointed. October 15, 1915, 


last day for filing claims against said estate, an order barring claims 
was entered. December 1, 1915, it was discovered that said estate 
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had not been listed for taxation for the year 1914. Administrator has 
not yet been discharged and has not yet made distribution of said estate. 
May the county clerk add this property to the tax-list for 1914 and re- 
quire the county treasurer to collect same from administrator?” 


There is apparently no legal way in accordance with 
which omitted personal property may be entered upon the 
tax-roll and taxes levied thereon for any year other than 
the current year. (Report and Opinions of Attorney Gen- 
eral for 1909-1910, p. 28.) 


Section 6449, Revised Statutes of 1913, provides, inter 
alia: 

“No assessment shall be deemed final until the action of the state 
board shall have been had and certified to county clerks, and by them 
extended upon the tax-rolls, as herein provided; and the assessment 
herein made and corrected by the county board of equalization and by 
the state board shall be the final assessment of property for that 
year, except as herein provided, and taxes for all purposes shall be 
levied upon such final assessment; Provided, however, the county 
assessor or county clerk may, at any time, add to the tax-rolls any 
property omitted therefrom for the current year.” 


In accordance with the section of statute above cited, 
where it is discovered during the current year that personal 
property has been omitted which should have been listed 
on the tax-roll, such omission may be corrected and such 
personal property placed upon the tax-roll by either the 
county assessor or county clerk, but the correction of such 
errors or omissions is apparently limited to the current 
year only. 


The state of the law in this particular may allow taxable 
property to escape taxation, and it is regretable from the 
standpoint of placing the burden of taxation equally upon 
all. 


It necessarily follows that your question must be an- 
swered in the negative. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By DEXTER T. BARRETT, 
December 8, 1915. Deputy Attorney General. 
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Candidate of Two Political Parties. 


If an individual has filed his application, and qualified as the candi- 
date of a political party, and the requisite number of members 
of another party file a petition asking that his name be also 
placed upon the ballot of their party, he may become tie candi- 
date of two political parties. 


Charles Dobry, Esq., County Attorney of Howard County, 
St, Paul, Neb. 


Dear Sir: Your letter of the 26th ultimo received, where- 
in you state: 


“Kindly give me your opinion upon the following: A person seeks 
a nomination for a public office on more than one party ticket. He 
makes the proper application to become the candidate for one party. 
In order that he become the candidate for other political parties, is it 
necessary to have petitions signed by twenty-five voters filed for him, 
or can he himself make the proper applications and become a candi- 
date on the other party tickets?” 


Section 2158, Revised Statutes of 1913, provides 


“The name of any candidate may appear upon one or more of the 
party tickets if the proper filings have been made.” 


The supreme court of this state in State v. Junkin, 80 
Neb. 1, held, on the question presented as to whether the 
same person, being otherwise qualified and having com- 
plied with the statute, is entitled to become the candidate 
for nomination of more than one political party at a pri- 
mary election, that: 


“The language above quoted from the primary election law is per- 
haps not entirely clear in its phraseology. There are other expres- 
sions in the statute not constructed with the view of harmonizing the 
form of expression used with the provision quoted. We think, however, 
that the purpose of the legislature in introducing into the act the lan- 
guage which we have quoted cannot be mistaken nor misunderstood. 
Unless the effect of the language is to allow more than one political 
party to have the same candidate for an office, it can have no purpose 
or meaning. The act provides: ‘This statute shall be liberally con- 
strued so that the real will of the electors may not be defeated by an 
informality or failure to comply with all provisions of law in respect 
to either the giving of any notice or the conducting of the primary 
or certifying the result thereof.’ Comp. St. 1907, ch. 26, see. 117a. 
If a petition with the required number of signers is presented by the 
members of a political party, asking that the name of an individual 
shall be placed upon the ballot of that party as a candidate for nom- 
ination, and also stating that the person so designated is a candidate 
of two or more parties, naming the parties, and each of the parties so 
named is entitled to nominate a candidate ‘then it shall be the duty 
of the officer making up the ballot to place the name of such candidate 
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or candidates upon the ballot.’ Comp. St., ch. 26, sec. 118s, supra. 
Unless we consider that this means that the name is to be placed upon 
the ballot of each of the parties of which he is alleged to be a candi- 
date, the necessary steps having been taken to make him a candidate of 
such parties respectively, we can give the language used no meaning 
and the whole provision becomes nugatory. If, therefore, he has 
qualified himself to be the candidate of a party by the application 
provided for in the statute, and the members of another party to the 
requisite number petition to have the name of the same candidate 
placed upon the ballot of the petitioners, specifying in the petition 
the fact, as the statute requires, that he is also the candidate of an- 
other party, then his name must be placed upon the ballots of both 
such parties as a candidate.”’ 


Therefore, upon the basis of the reading of the statutes 
with reference to primary elections and the authority of 
this decision, I am of the opinion that a party may file a 
personal application as the candidate for one party, but 
that in order to become the candidate for other parties it 
is necessary to have petitions filed by the proper number 
of voters placing him in nomination as a candidate for an- 
other party or parties. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By DEXTER T. BARRETT, 
February 3, 1916. Deputy Attorney General. 


School Districts—Consolidation. 


Where two or more school districts are united to form a new district, 
such new or absorbing district assumes the liabilities of the old 
districts. 


Don C. Fouts, Esq., County Attorney of Adams County, 
Hastings, Neb. 


Dear Sir: Your letter of the 11th instant received, 
wherein you say: 


“In May, 1915, School District No, 43 of Clay County, Nebraska, 
School District No. 84 of Hamilton County, Nebraska, and School 
District No. 52 of Hall County, Nebraska, all consolidated and formed 
one school district under consolidation act of the legislature of 1915, 
found on page 276, Session Laws, 1915. 


“At the time of the consolidation, district No. 48 of Clay County 
had a bonded indebtedness of $3,000. This bonded indebtedness 
was voted by district No. 48 prior to the consolidation, i. e. in 1911 
or 1912. 
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“The question is whether or not the property in districts No. 84, 
No. 58, No. 59, and No. 52 can be assessed for the purpose of paying 
any portion of this bonded indebtedness of $3,000 incurred by dis- 
trict No. 48 prior to consolidation. Or, must property of No. 48 alone 
be responsible for said indebtedness? 


“Will you kindly give me your opinion on this matter at your very 
earliest convenience as it is affecting the matter of consolidation of 
school districts in this county.” 

- An investigation of the authorities fully establishes the 
legal principle that, ‘‘ Where an entire school district is ab- 
sorbed by another, or where two or more are united to form 
a new district, the new or absorbing district assumes the 
liabilities of the old district.”’ This view is sustained by 
the following decisions, representing the weight of authori- 
ty upon the proposition: Brewer v. Palmer, 13 Mich., 104; 
Robins v. School District No. 1, 10 Minn., 268; Thomson v. 
Abbott, 61 Mo. 176; Clothier v. Maher, 15 Neb., 1; School 
District No, 3 v. Grenfield, 64 N. H., 84; McCully v. Board 
of Education, 63 N. J. L. 18; Caler v. Chapin, 10 N. Dak. 86. 


Therefore, the new consolidated district under consider- 
ation assumes, and is liable for, the $3,000 bonded indebt- 
edness of district No. 48. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By DEXTER T- BARRETT, 
February 15, 1916. Deputy Attorney General. 


Agricultural Society. 


An act providing for an allowance of county aid to a county agri- 
cultural society in certain cases is not void for the reason it 
purports to amend a section of the statute which has been held 
to be unconstitutional and void. 

Niles E. Olsen, Esq., County Attorney of Dawson County, 
Lexington, Neb. 


Dear Sir: Your letter of the 14th instant was received in 
due time and contents noted. 


T have read your opinion given to the board of commis- 
sioners of your county, in re allowance to the agricultural 
society of your county, and am not disposed to be dogmatic 
in the assertion of an opinion contrary to the one expressed 
by you, which I think finds some support in the opinion 
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rendered in the case of the City of Plattsmouth v. Murphy, 
105 N. W., 293, wherein it is held: 

“An act of the legislature amendatory of, or supplemental to, an 
unconstitutional law, is unconstitutional and void.” 

T am disposed to think, however, that the supreme court 
will hold, if the case is adequately presented, that the aet 
of 1915, providing for an allowance of county aid to a coun- 
ty agricultural society in certain cases, is not void for the 
reason that it purports to amend section 6, Revised Stat- 
utes of 1913, which has been held to be unconstitutional 
and void in the form in which it appears in said statutes. 
T think it probable the court will hold that what was really 
amended by the act of 1915 was section 3019, Cobbey’s An- 
notated Statutes of 1911, that being the section of statute 
which the void act passed in 1913 attempted to amend. IT 
call your attention in this connection to the case of Richards 
v. State, 65 Neb., 808, wherein it was held that an act 
amending section 12, of the criminal code, was not invalid 
and void for the reason that it declared repealed section 11, 
of said code, instead of section 12, it being obvious from the 
entire purport and tenor of the act that section 12 of the 
code was the section intended to be repealed. 


In the instant case it seems te be quite obvieus that the 
legislature intended to provide for the payment of an in- 
creased allowance to agricultural societies, and the courts, 
I take it, will be inclined to carry ont the legislative in- 
tent if possible. 


Tam returning herewith, as per vour request, papers en- 
closed in your letter: 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By DEXTER T. BARRETT, 
February 24, 1916. Deputy Attorney General. 


Protested Taxes—Recovery. 


In order to recover taxes paid under protest, it is necessary that the 
protest be presented to the board of equalization and, in the 
event of an adverse decision, an appeal taken to the courts. 
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R. L- Staple, Esq., County Attorney of Valley County, 
Ord, Neb. 


Dear Sir: Your letter of the 21st ultimo, addressed to 
Attorney General Reed, together with a copy of a claim 
filed against Valley county, has been handed to me for ex- 
amination and reply. 


According to the claim, the Ord State Bank is seeking to 
recover from Valley county the sum of $733 in taxes, which 
they contend was illegally assessed against them and which 
sum they paid under protest to the county treasurer on the 
1st day of December, 1915. 


Under the law their primary remedy was to present tleir 
protest to the board of equalization, and, in the advent of 
an adverse decision, to appeal to the courts. Failure to take 
these steps, in my opinion, together with the reading of sec- 
tion 6343, Revised Statutes of 1913, as amended by House 
Roll 292, Session Laws of 1915, p. 255, preludes them from 
being entitled to recovery at this time- 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By DEXTER T. BARRETT, 
March 3, 1916. Deputy Attorney General. 


Election. 


A person residing on federal Indian school property has the right 
to vote at the village elections and the general elections, pro- 
vided he is otherwise qualified to vote. 


Otto F. Walter, Esq., County Attorney of Platte County, 
Columbus, Neb. 


Dear Sir: Your letter of the 22nd ultimo, addressed to 
Attorney General Reed, received, wherein you ask the ques- 
tion: 

“Can a person who resides on the Genoa Federal Indian School 
property, to-wit: the N. E. 1-4 of Section 13, Twp. 17, R. 4, Nance 


County, Nebraska, legally vote at the village of Genoa election or at 
a state election?” 


Section 1, article 7, Constitution of Nebraska, provides: 


“Every male person of the age of twenty-one years or upwards 
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belonging to either of the following classes, who shall have resided 
in the state six months, and in the county, precinct, or ward for the 
term provided by law shall be an elector, 

“First. Citizens of the United States, 


“Second. Persons of foreign birth who shall have declared their 
intention to become citizens conformably to the laws of the United 
States, on the subject of naturalization at least thirty days prior to 
an election.” 


Section 3, article 7, Constitution of Nebraska, provides: 

“Every elector in the actual military service of the United States or 
of this state, and not in the regular army, may exercise the right of 
suffrage at such place and under such regulations as may be pro- 
vided by law.” 

Section 4, article 7, Constitution of Nebraska, provides: 

“No soldier, seaman, or marine in the army and navy of the United 


States shall be deemed a resident of the state in consequence of be- 
ing stationed therein." 


It would seem that the exceptions stated in sections 3 
and 4, article 7, Constitution of Nebraska, do not apply to 
the persons referred to in your question. 


Section 5144, Revised Statutes of 1913, provides: 


“All qualified electors of this state, who shall have resided within 
the limits of any city of the second class or village for three months 
preceding any election therein, shall be entitled to vote at all city 
and village elections.” . 

Therefore, I am of the opinion that those persons referred 
to in your question have the right to vote at the village elec- 
tion, and the general election, provided they are not barred 
by the sections of the Constitution cited and have complied 
with section 5144, Revised Statutes of 1913, above quoted. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By DEXTER T. BARRETT, 
March 3, 1916. Deputy Attorney General. 


Delegate at Large—Nominating Petition. 


Where the nominating petition for a delegate at large to a national 
convention has been signed by 3,000 legal voters of the state, 
who are resident voters in more than two-thirds of the counties 
of the state, the name of such candidate should be placed upon 
the primary ballot. 
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Hon. Charles W. Pool, Secretary of State, Lincoln, Neb. 


Dear Sir: With reference to your inquiry as to whether 
the name of I. A. Reneau, of Broken Bow, Nebraska, should 
be placed upon the primary ballot as a delegate at large to 
the National Republican Convention, to be voted upon at 
the primary on April 18, 1916, will say it is apparent that 
more than 3,000 legal voters of the state of Nebraska have 
signed the petition, and that they are resident voters in 
more than two-thirds of the counties of the state. 


Under the well reasoned opinion of Judge Rose, in the 
case of State v. Junkin, 85 Neb., 1, it is quite evident that 
you are warranted in, and should certify that the name of 
I. A. Reneau be placed upon the primary ballot as a candi- 
date for the position designated in said petition. 

Very respectfully, WILLIS E- REED, 

April 3, 1916. Attorney General. 


School Districts—Change of Boundaries. 


Section 1, chapter 121, Session Laws of 1915, which gives the county 
superintendent, county clerk and county board authority to alter 
the boundaries of certain existing school districts, does not pro- 
vide for any notice to the districts affected by such change in 
the district boundaries or the inhabitants thereof, but said sec- 
tion of statute is not for that reason invalid: 


L. H. McKillip, Esq., County Attorney of Seward County, 
Seward, Neb, 
Dear Sir: I have your letter of the 5th instant; in which 
you call my attention to section 1, chapter 121, Sessions 
Laws of 1915, which reads as follows: 


“That when any school district which maintains a graded school 
of not less than ten regular grades, contains less than six sections of 
land, the county superintendent, county clerk and county board shall 
have authority, and it shall be their duty, upon petition of the dis- 
trict board or board of education of such school district, to make 
such changes in the boundaries of said district and of all districts con- 
tiguous thereto as, in their judgment, will be just and equitable.” 


and inquire: 


“Can the county superintendent, county board and county clerk, 
on the petition of any school district as set forth in section 1 hereof, 
summarily change land from existing districts contiguous to the pe- 
titioning district without, 


“a—Serving any kind of notice whatever on the district whose 
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land is taken and added to the petitioning district? 


“b—If so, can they do this at any time of the year, and without 
having a hearing at which hearing the residents of the districts 
sought to be added are given a chance to present their wishes in the 
matter? 


“In other words, does section 1 constitute an act by itself standing 
alone or is it necessary to proceed along the lines set forth in section 
2 and following sections with regard to notice, etc., in order to take 
Jand from one district and add it to another without any notice what- 
ever to the parties whose land, taxes and rights are affected? 


“Would an attempt to pass a law such as set forth in section one 
(if it is considered authority for adding land, standing alone) be 
constitutional?” 


In answer to the question propounded by you I will say, 


1. The section of statute above quoted does not provide 
for any notice. The provision of section 2 of the same act, 
requiring notice in case of an election on the question of 
consolidation of districts, is manifestly not applicable in 
the case of a change in boundaries, in accordance with the 
provisions of said section 1. If notice is required in such 
eases to make the law constitutional, it occurs to me that, 
inasmuch as the section itself does not purport to be an 
amendment of any other section and does not provide for 
notice, it is void. 

2. Tam of the opinion, however, although the question 
has not yet been passed upon by our supreme court, and for 
that reason cannot be regarded as entirely settled, that the 
failure of said section 1 to provide for notice of a proposed 
change in district boundaries does not render the section 
invalid. The general rule of law is that: 

“In the absence of a constitutional limitation, the legislature may 
alter the boundaries of existing school districts at pleasure, without 


consulting the inhabitants.’ (Am. & Eng. Enc. of L. 2nd Ed. Vol. 
25, p. 34.) 


“The power to alter the boundaries of school districts may be dele- 
gated to a subordinate body or official.” (Am. & Eng. Ene. of L., 
2nd Ed., Vol. 25. p. 35.) 


“A school district is but a subordinate agency of the Territory, 
doing the work of the Territory. It is a creature of the legislature. 
The legislature may create or abolish a school district, or, it may 
change their boundaries without consulting the inhabitants. It may 
thus change their boundaries for any reason that may be satisfactory 
to it; and it may do this as well through a subordinate agency or 
officer, as by direct legislative act.” (School District No, 17 v. Zediker, 
4 Okla. 599.) 
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In the case of Raybould v. Hardy, 7 Utah, 368, in passing 
upon the validity of an act whereby the legislature had es- 
tablished a board of education for Salt Lake City, had con- 
solidated various districts of the city, and had provided that 
the property of the several districts should become the 
property of the consolidated district, the supreme court of 
Utah held that: 

“The legislature had authority to abolisn the school districts, and 
consolidate them into one and apportion the property, and that the 


same was a legislative question, the manner whereof was not review- 
able by the courts, even if the rate was not uniform.” 


Similarly the supreme court of Kansas, in the case of 
School District No, 76 v. Ryker, 64 Kans., 612, sustained 
an act of the legislature attaching district No. 76 of Reno 
County to School District No. 24 of the same county, and 
providing that the property and funds of said school dis- 
trict No. 76 should become the property of said school dis- 
trict No, 24. 


The legislature of our own state in 1881 consolidated dif- 
ferent school districts in cities by legislative act. By oper- 
ation of this statute, the new district took the title to all 
school buildings and other property real and personal 
owned by the districts consolidated: You will find this act 
referred to in the case of Clother v. Maher, 15 Neb., 1. Sim- 
ilarly, there is on the statute books of this state at this time 
section 6942, Revised Statutes of 1913, as amended by sec- 
tion 3, chapter 121, Session Laws of 1915. This section of 
statute provides that in certain cases, when certain facts 
are made known, the county superintendent shall transfer 
children for school purposes from one district to another. 
In such case no notice to the district is required before ac- 
tion is taken. I have never heard the validity of said sec- 
tion of statute questioned, because of the fact that notice is 
not given of the proposed action of the county superintend- 
ent until after the change is made. It is true the change in 
such a case is temporary and not permanent, but that is a 
difference in degree and not in kind. 


Tam not unmindful of the fact that in the case of School 
District v. Coleman, 39 Neb., 391, and in other eases. it has 
been held that notice of any proposed change is necessary 
before a change in district boundaries can lawfully be made, 
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but you will observe that in each of those cases the rul- 
ing is based upon the proposition that the statutes under 
which the change is made requires that notice be given. 


It may be proper at this time, however, to call your atten- 
tion to a matter which may be held possibly to invalidate 
the section of statute in question, and that is this: The sec- 
tion of statute under consideration provides for a change 
of district boundaries in certain cases. It does not purport 
to amend section 6703, Revised Statutes of 1913, providing 
for a change in district boundaries, or any other section of 
like character. In the case of Minier v. Burt County, 145 N. 
W. 977, it was held: 

“The subject of the act of 1913 (Laws of 1913, ¢. 101), was to 
provide a method of raising funds for the erection of county build- 
ings, and the provision it makes is in addition and supplementary 
to the statutes already existing for that purpose. It does not contain 
the section or sections so amended, nor repeal such sections. It is 


therefore a violation of section 11, art. 8, of the Constitution and 
void.” 


A like objection, it occurs to me, would apply with equal 
force to the provision of statute we are now considering. 
The decision, however, in the case of Minier v. Burt County, 
supra, was by a divided court. Hence, what the ruling will 
be on the statute now under consideration, if the matter 
comes before the court for decision, may be said to be an 
unsettled question at this time. 


T do not wish to be understood as being adverse to the giv- 
ing of notice of the proposed action in a case where it is 
sought to change district boundaries under the provisions 
of said section 1, chapter 121, Session Laws of 1915, al- 
though I find no provision of statute requiring that 
notice shall be given in such case. I am of the opinion that 
it is but fair and just that notice be given before action is 
taken under the provisions of said section- 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEORGE W. AYRES, 
April 10, 1916. Special Assistant. 
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Maintenance of Insane. 


A father is legally liable for the maintenance of his son, over twenty 
years of age, who has been regularly committed to the hospital 
tor the insane. 


Board of Commissioners of State Institutions, Lincoln, 


Neb. 


Gentlemen: Yours of the 5th instant received and con- 
tents noted carefully. You say among other things: 


“It appears that one Adolph Stange is an inmate of the Norfolk 
Hospital for the Insane, having been regularly committed thereto 
some six years ago and when of the age of 20 years; that he is a 
single man and always lived at his home with his father until coumitted 
to this institution as aforesaid. His father, H. C. Stange, is a man of 
means and is able to provide for the maintenance of the son at this 
institution, but disclaims any legal liability therefor because his son 
has reached his majority and asserts that he will contribute nothing 
for the support of his son unless compelled to by process of law.” 

The statute to my mind is clear. Section 5795, Revised 
Statutes of 1913, provides that: 

“Every poor person, who shall be unable to earn a livelihood in 
consequence of any bodily infirmity, idiocy, lunacy or other unavoid- 
able cause, shall be supported by the father. grandfather, mother, 
grandmother, children, grandchildren, brothers or sisters of such poor 
person, if they or either of them be of sufficient ability; and every 
person who shall refuse to support his or her father, grandfather, mo- 
ther, grandmother, child or grandchildren, sister or brother, when di- 
rected by the county board of the county where such poor person shall 
be found, whether such relative shall reside in the same county or not, 
shall forfeit and pay to the county board, for the use of the poor of 
their county, such sum as may be by the county board adjudged ade- 
quate and proper to be paid.” 


The exception in the same section is as follows: 


“Whenever any persons become paupers from intemperance or 
any other bad conduct, they shall not be entitled to support from any 
relative except parent or child.” 


Chapter 134, Session Laws of 1915, provides, among 
other things, that: 


“Tf the husband or parent, or any person legally liable for the main- 
tenance of a patient, is possessed of an estate or income sufficient 
to meet the expense of the care and maintenance of such patient in 
said hospital, then such husband or parent or other person, shall be 
required to pay to the superintendent of the hospital, quarterly, dur- 
ing said patient’s stay therein, a sum to be fixed by the board of com- 
missioners of state institutions in an amount as nearly as may be 
equal to the per capita cost of maintaining such hospital, and the 
superintendent thereof may bring suit to recover the same in behalf 
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of the state.” 

The language used in said chapter 154, ‘‘person legally 
liable,’’ had special reference to the statutory liability pre- 
scribed in section 5795, Revised Statutes of 1913. 


The parent being liable for the support of a child, it there- 
fore follows that H. C. Stange, being a man of means and 
able to provide for the maintenance of his son, Adolph 
Stange, is legally liable, and suit should be instituted to 
compel a compliance with the law. This being a suit in 
which the state is necessarily interested, if you will furnish 
me the additional facts as to where Mr. H- C. Stange resides, 
T will cause the necessary suit to be instituted on behalf of 
the state. 


Very respectfully, WILLIS E. REED, 
May 9, 1916. Attorney General. 


Medicines—Alcohol—Label. 


All medicinal preparations, whether made according to the formu- 
Jae given in the United States Pharmacopoeia or National Form- 
ulary, or other formulae, should bear upon the label the amount 
of alcohol therein contained. 


Mr. J. G. McBride, Secretary, University Place, Neb. 


Dear Sir: Your letter of the 29th ultimo received, 
wherewith you submit substantially the following ques- 
tion: 

“Ts it necessary to give the amount of alcohol present, and place 


such amount upon the label in U. S. Pharmacopoeia or National 
Formulary product?” 


Careful reading of the law of this state leads me to be- 
lieve that the law is specific on the subject of declaring 
the amount of alcohol present in medicinal agents, as is 
easily determinable from the language of the statutes. 


Section 2 
alia: 


7, Revised Statutes of 1913, provides, inter 


“For the purpose of this chapter an article shall also be deemed to 
be misbranded: In the case of drugs; Second—if the package fail 
to bear a statement on the label of the quantity or proportion, of any 
alcohol, morphine, opium, cocaine,’ heroin, alpha or beta eucaine, 
chloroform, cannabis indica, chloral hydrate, or acetanilide, phena- 
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cetine (acetphenetidine), antipyrine or any other of the coal tar 
preparations, belladonna, or any derivative or preparation of any 
such substance contained therein.” 

Section 2536, Revised Statutes of 1913, provides, inter 
alia: 

“For the purpose of this chapter an article shall be deemed tn be 
adulterated: In the case of drugs; First,—if when a drug is sold 
under or by the name recognized in the United States Pharmacopoeia 
or National Formulary, it differs from the standard of strength, qual- 
ity, or purity, as determined by the test laid down in the United 
States Pharmacopoeia or National Formulary official at the time of 
investigation—Provided, no drug defined in the United States Phar- 
macopoeia or National Formulary shall be deemed to be adulterated 
under this provision if the standard of strength or purity be plainly 
stated upon the bottle, box or other container thereof, although the 
standard may differ from that determined by the test laid down in 
the United States Pharmacopoeia or National Formulary.” 


Hence, I am of the opinion that no medicinal prepa- 
rations are exempt, and all should bear upon the label the 
amount of alcohol therein contained, whether such prepa- 
ration is made aecording to the formulae given in the 
United States Pharmacopoeia or National Formulary or 
other formulae. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By DEXTER T. BARRETT, 
May 9, 1916. Deputy Attorney General. 


National Guards—Property—Insurance. 


The state of Nebraska is responsible to the federal government for 
property issued to the Nebraska National Guards, and the ad- 
jutant general, as custodian of such property, should insure the 
same, notwithstanding it may cause a deficit in his department. 


Hon. P. L. Hall Jr., Brigadier General, Chief of Staff, 
The Adjutant General, Lincoln, Neb. 


Sir: Yours of the 6th instant received, Wherein you en- 
close a letter from the War Department, at Washington in 
which it is stated, among other things: 

“4. The loss by fire of property issued to the several states for 
the equipment of the Organized Militia thereof has recently occurred 


so frequently and the amount destroyed been so large that it becomes 
necessary to bring this matter to the attention of those concerned in 
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order that those precautions necessary to reduce such losses to a 
minimum be taken. Attention is invited to the provisions of Para- 
graphs 65 and 72, Regulations for the Organized Militia, 1910: 


“65. It is contrary to the proper relation between the War De- 
partment and the states to issue stores where no adequate provision 
has been made by the state to protect them from deterioration through 
the action of the elements or from loss or damage through theft or 
fire* * * 

«“<«792. Whenever any property is lost, destroyed, stolen, or render- 
ed unserviceable or unsuitable by reason of the fact that it has not 
been stored properly, or that reasonable care has not been exercised 
in regard to its safety or preservation, the United States considers 
that the state is responsible, under the terms of the law, for such 
loss, destruction, theft, unserviceability, or unsuitability.’ 


“2. ‘Reasonable care’ as far as concerns protection from fire is 
considered as having beentaken only when every possible precaution 
in this regard has been employed. The employment of watchmen 
or caretakers is essential to insure frequent inspection in order to 
properly guard against losses of this character. Attention is also 
invited to th» provisions of Paragraph 75, Regulations for the Organized 
Militia, 1910: 


sean 


75. The keys of storerooms or chests should not be intrusted 
to enlisted men or civilians without great vigilance on the part ot 
the responsible officer and a resort to every reasonable precaution, 
including frequent personal inspections to prevent loss or damage. 


“3. Losses by fire will not be replaced as a charge against unal- 
loted funds; all such losses not covered by insurance must be re- 
placed as a charge against the Federal allotments of a state or by 
purchase under the provisions of section 17 of the Militia Law. 


“4, In order that the interests of a state may be protected, it is 
suggested that steps be taken. by those states that have not already 
done so, to insure this property against loss by fire. The cost of such 
insurance cannot, however, be met from Federal funds as the cure 
and protection of United States property issued to a state is incumbent 
upon the state. Insurance money received may be applied by the state 
to purchase, under authority of the Act of February 24, 1897 (29 
Stat. 592), of stores and supplies in lieu of those destroyed and be 
taken up and accounted for by the state in place of those destroyed.” 


You state that at the present time vou are unable to 
insure the United States property issued to the Nebraska 
National Guards, by reason of insufficient funds, and 
that vou are desirous of obtaining my opinion respecting 
your duty under the law and existing conditions. 


There is but one course for vou to pursue, and that is 
to insure the property, notwithstanding it may cause a 
deficit in your department. It was evidently an oversight 
on the part of the legislature that it failed to provide you 
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with sufficient funds for that purpose. The state of Ne- 
braska is responsible to the federal government for the 
property which has been intrusted to the care of the state, 
and you, as its custodian, are necessarily responsible to the 
state of Nebraska. You cannot properly discharge or ful- 
fill your duty without having the property insured, and 
this should be done without delay. 


I herewith return to you the letter from the War De- 
partment, at Washington, which bears date of May 1, 1916. 
Very respectfully, WILLIS E. REED, 
May 11, 1916. Attorney General. 


Township—Formation. 


The board of supervisors of a county may form a new township from 
a part of two existing townships without a petition from the 
voters, 


Frank Kelley, Esq., County Attorney of Custer Cownty, 
Broken Bow, Neb. 


Dear Sir: Your letter of the 29th ultimo received, where- 
in you state: 


“T would like an opinion from your office regarding section 1068, 
Revised Statutes of Nebraska for 1913. The county board of super- 
visors of this county want to form a new township from a part of 
two existing townships. A petition has been presented signed by a 
majority of the voters residing in the proposed new township. The 
question is, whether it is necessary to have a petition signed by a 
majority of the voters of the two townships from which the new 
township is to be formed, or a petition signed by a majority of the 
voters in the proposed new township, or is a petition necessary? 


“The question was raised in Inarale rv. Bailey, 35 Neb. 453, but as 
I understand it, this point was not passed upon. Section 996 pro- 
vides that in order to change the name of a township a petition must 
be presented to the board signed by a majority of the voters of the 
township, but section 995 mav give the board of supervisors author- 
ity to change the boundaries without a petition.” 


The law applicable to the question presented is not en- 
tirely clear. Section 1068, Revised Statutes of 1913, pro- 
vides, inter alia: 

“In addition to the powers hereinbefore conferred upon all county 


boards, the board of supervisors shall have power* * *; to change 
the boundaries of towns, and to create new towns as provided by 
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law, to designate and give names thereto, and to fix the place of 
holding the first town meeting therein; and to change the name of 
any town upon the petition of a majority of the voters of said town.” 


Section 1054, Revised Statutes of 1913, provides: 


“In the absence of any special provision governing the board of su- 
pervisors as contemplated by this article, such board shall be governed 
by and perform all the duties and have all the powers applicable to 
county boards as provided by the general laws of this state.” 


It would seem a fair inference from the case of Inavale 
v. Bailey, 35 Neb., 453, to say that if a majority of all the 
supervisors had voted upon the question presented in such 
case their action would have been held to be valid. 


Therefore, from the reading of the cited statutory en- 
actments and the inference to be drawn from Jnavale v. 
Bailey, above cited, I am of the opinion that the board of 
supervisors may form the township even without a petition. 
from the voters. 

Very respectfully, WILLIS KE. REED, 
Attorney General 

By DEXTER T. BARRETT, 
May 11, 1916. Deputy Attorney General. 


Taxation—Banks. 


For the purpose of assessment, a bank has a right to have the value 
of its real estate deducted from the amount of its paid up capital 
stock. 


Don C. Fouts, Esq., County Attorney of Adams County, 
Hastings, Neb. 


Dear Sir: Your letter of the 12th instant received, 
wherein you state: 


“A bank is organized with paid up capital stock of ten thousand 
dollars. On the ist day of April it makes out a statement showing 
that the paid up capital stock i's ten thousand dollars; that it owns 
real estate of the value of six thousand dollars.. Would the bank 
have a right to deduct the six thousand dollars, the value of the real 
estate, from the paid up capital stock of ten thousand dollars under 
section 6348, page 255, Session Laws, 1915; or would said bank be 
limited in its deduction to fifty per cent, the amount of real estate 
that it is permitted to own at any one time as provided by Setion 308, 
page 147, of the Revised Statutes for 1913? 
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“Will you kindly give me your opinion in this matter at your earliest 
convenience?” 

In reply I will say that section 5, House Roll No, 292, 
found at page 255-6 Session Laws of Nebraska of 1915, 
provides, inter alia: 


“Whenever any such bank, association or company shall have ac- 
quired real estate which is assessed separately, the assessed value of 
such real estate, shall be deducted from the valuation of the capital 
stock of the association or company.” 

This department is of the view that while a bank may 
have an excess of real estate as contemplated by section 
308, Revised Statutes of 1913, yet the revenue officers, in 
making assessments, take into account only the statute 
above quoted, and take no cognizance of the provisions of 
the statute relative to the limitation upon the per cent of 
real estate a bank may own. 


Therefore, it is our view in the particular instance that 
the bank has the right to have the $6,000.00 of real estaie 
owned by them deducted from the paid up eapital stock of 
$10,000.00. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 
May 13, 1916. Deputy Attorney General. 


Tax Sale Certificates—Cancellation. 


By the cancellation of tax sale certificates more than five years old, 
the county treasurer is relieved of any liability for subsequent 
taxes paid after the tax sale was made, by the party purchasing 
at tax sale. 


O. S. Gilmore, Esq., County Attorney of York County, 
York, Neb. 
Dear Sir: Your favor of the 13th instant received, 
wherein you state: 
“Section 6569, Revised Statutes of Nebraska, relating to the can- 
cellation of tax sale certificates which are more than tive years old 
as amended by House Roll 727, of the 1915 legislature, provides that 


the treasurer shall cancel such invalid tax sales by an entry sub- 
stantially as follows: ‘Cancelled by section 6569, Revised Statutes 
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of Nebraska for 1913,‘ while the remaining part of this section seems 
to relieve the county treasurer or any bonded abstracter from any 
liability for making these entries. The question I would like to ask 
is as follows: Will this absolutely relieve the county treasurer from 
any liability for subsequent taxes paid after the tax sale was made 
by the party purchasing that tax sale?” 


The treasurer incurs no liability in acting in conformity 
with the statute cited. Tax sale purchaser sleeps on his 
rights if he fails to perfect his title under the tax sale cer- 
tificate within the statutory period. 

Very respectfully, WILLIS E. REED, 
Attorney Goneral, 
By DEXTER T. BARRETT, 
May 18, 1916. Deputy Attorney General. 


Highway—Irrigation Ditch—Culvert. 


Where a public highway is laid out and established after an irriga- 
tion ditch and laterals have been constructed, it is the duty of 
the county to construct a culvert across such irrigation ditch or 
laterals at the intersection of such highway. 


L. A. DeVoe, Esq., County Attorney of Keith County, 
Ogalalla, Neb. 


Dear Sir: Your letter of recent date received, wherein 
you ask: 


“When a public highway is laid out and established after an irri- 
gation ditch and laterals have been constructed, is it the duty of tre 
county or the owner of the irrigation ditch or lateral to pay the 
cost of the construction of a culvert across the same, and also the 
maintenance of the same thereafter?” 


“Where a canal is in existence and highways and streets are suh- 
sequently laid out, the canal company is not bound to bridge the 
canal at the intersection of such highways and streets.” (Lowell v. 
Proprietors Merrimack River Locks, ete., 7 Mete. (Mass.) 1, 104 Mass. 
18; Morris Canal, ete., Co. v. State, 24 N. J. L. 62; Osweyo rv. Oswego 
Canal Co., N. Y. 257.) 


“A municipal corporation which accepts the dedication of streets 
across which a ditch has been previously located and right of way 
therefor acquired, takes the same subject to the prior rights of the 
owners of the ditch. And when the necessities of the public require 
that such ditch be bridged at street crossings, it is the duty of the 
city, and not the owner of the ditch, to construct such bridges.” (City 
of Denver v. Mullen, 7 Colo. 345.) 


Therefore, I would say that it was the duty of the county 
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to construct a culvert across an irrigation ditch or lateral 
constructed prior to the establishment of a public highway. 
Very respectfully, WILLIS E. REED, 
Attorney Generel, 
By DEXTER T. BARRETT, 
July 10, 1916. Deputy Attorney General. 


Depositors’ Guarantee Fund. 


The provision in section 47, article 1, chapter 6, Revised Statutes 
of 1913, being the banking act, that ‘when the depositors’ Zuar- 
antee fund reaches the total sum of one and one-half per cent 
of the average daily deposits, said assessments against the de- 
posits of said banks shall cease until such time as the guaran- 
tee fund is depleted below one per cent of the average daily de- 
posits, when the necessary assessments may again be levied” 
applies to the depositors’ guarantee fund as a whole and not 
to the fund in each individual bank. 


Hon. E. Royse, Secretary of the State Banking Board, 
Lincoln, Neb. 


Dear Sir: Your letter of recent date received, wierein 
you state: ‘ 
“In section 47 of the state banking act you will find this provision: 


““*Provided, when the depositors’ guarantee fund reaches the total 
sum of one and one-half per cent of the average daily deposits, said as- 
sessments against the deposits of said bank shall cease until such time 
as the guarantee fund is depleted below one per cent of the average 
daily deposits, when the necessary assessments may again be levied.’ 


“I will be pleased to have your opinion as to whether or not this 
provision applies to the guarantee fund as a whole or is it applicable 
to the fund in each individual bank. 


“Your opinion is sought for the reason, that, while the fund in all 
the banks does not equal one and one-half per cent of the total de- 
posits of all the banks, some of these institutions whose guarantee 
fund is equal to or more than one and one-half per cent of their 
total deposits are refusing to pay any further assessments, claiming 
that they have reached the limit.’ 


Section 323, Revised Statutes of 1913, provides: 


“For the purpose of providing a guarantee fund for the protection 
of depositors in banks, every corporation engaged in the business of 
banking under the laws of this state, shall be subject to assessment 
to be levied, kept, collected and applied as hereinafter provided.” 


Section 324, Revised Statutes of 1913, provides for state- 
ments to the state banking board once in six months show- 
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ing the average daily deposits for the period subsequent 
to the next preceding statement, and that tiie state bank- 
ing board shall, within thirty days after such a siatenient, 
levy assessments thereon, the first four assessments to 
be one-fourth of one per cent of the daily deposits and 
afterwards one-twentieth of one per cent. 


Section 325, Revised Statutes of 1913, provides for the 
amount a newly instituted bank shall pay into the deposi- 
tors’ guarantee fund: 


“Which amount shall constitute a credit fund, subject to adjustment 
on the basis of said bank’s average daily deposits, as shown by the 
first two semi-annual statements.” 


This section of the banking law appears to consider such 
amount as a ‘‘eredit fund,’’ a separate and distinct unit of 
the depositors’ guarantee fund as a whole. 


Section 326, Revised Statutes of 1913, provides that, as 
soon as the assessments are made in accordance with the 
preceding sections above referred to, the bank shail, 


“Set apart, keep and maintain in their said banks the amount thus 
Jevied against them and the amounts thus levied, kept and maintained 
shall be and constitute what shall be designated as a depositors’ guar- 
antee fund payable to the state banking board on demand for the uses 
and purposes hereinafter provided: Provided, when the depositors’ 
guarantee fund reaches the total sum of one and one-half per cent 
of the average daily deposits, said assessments against the deposits 
of said banks shall cease until such time as the guarantee fund is de- 
pleted below one per cent of the average daily deposits, when the 
necessary assessments may again be levied.” 


Section 327, Revised Statutes, provides: 


“Tf the depositors’ guarantee fund shall, from any cause, prior to 
July 1, 1912, be depleted or reduced to an amount less than one-half 
of one per cent of the average daily deposits, or subsequent to July 
1, 1912, be depleted or reduced to an amount less than one per cent 
of the average daily deposits, as shown by the last semi-annual assess- 
ments statements thereof filed, the state banking board shall levy 
a special assessment against the capital stock of the corporations goy- 
erned by the provisions of this article, to cover such deficiency, which 
special assessment shall be based on the said average daily deposits, 
and, when reguired for the purpose of immediate payment to deposi- 
tors, said special assessment may be for any amount not exceeding one 
per cent of said average daily deposits in any one year.” 


The sections of the statute above quoted are in pari ma- 
teria, and must be construed together in order to ascertain 
the true meaning and intent of the legislature as therein 
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expressed. The supreme court of this state has frequentiy 
held that: 

“All statutes in pari materia must be taken together and construed 
as if they were one law, and, if possible, effect be given to every 
provision.” 

Careful consideration of the sections of the banking 
law quoted, with special reference to your question, inclines 
me to the view and opinion that it may be properly ivfer- 
red the statutes have reference to the ‘‘depositors’ guar- 
antee fund’’ as a whole. Adherence to this view seems de- 
sirable for the reason that mathematical computations, 
based upon possible depository fluctuations, impel the be- 
lief that manifest inequalities and injustice will otherwise 
occur. 

Very respectfully, WILLIS E. REED. 
Attorney Generai, 
By DEXTER T. BARRETT, 
July 11, 1916. Deputy Attorney General. 


County Board—Levy. 


Where a petition, conformable to law, has been presented to the county 
board, requesting that an annual levy, not exceeding five mills 
on the dollar valuation, on all taxable property in the county be 
made for the purpose of providing a fund for the erection of a 
court-house or jail, the county board may make such levy, al- 
though the amount to be raised thereby was not included in its 
general estimate of the amount of funds necessary to defray the 
expenses of the county for the ensuing year. 


E. LL. King, Esq., County Attorney of Polk Ceunty 
Osceola, Néb. 


Dear Sir: In your letter of the 7th instant you inquire 
whether, in the opinion of this office, where a petition, 
signed by at least fifty-five per cent of the legal voiers of a 
county, in conformity with the provisions of chapter 18, 
Session Laws of 1915, has been presented to the county 
board, requesting that an annual levy not exceeding five 
mills upon the dollar on all taxable property in the county 
be made for the purpose of providing a fund for the erec- 
tion of a court-house or jail, the county may make such levy, 
regardless of the fact that no amount for that purpose was 
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included in its general estimate of the amount of funds 
necessary to defray the expenses of the county for ine en- 
suing year. 


In answer to the question propounded by you will say, 
that, in my opinion, where the petition is presented alter 
the general estimate has been made, the county board may, 
if the petition is in due and proper form and signed by the 
requisite number of electors of the county, make such levy, 
although the amount to be raised thereby was not inchuded 
in its general estimate. 


In the case of Jackson v. Washington County, 34 Neb, 
680, a levy for the purpose of paying a judgment renderea 
after the general estimate was made was sustained, although 
the amount necessary for such purpose had not been includ- 
ed in the estimate. I refer to this case, not because the facts 
in that case and in the instant case are in all respects sim- 
ilar, for they are not, but because they are, in my opinion, 
analogous in this, that each forms an exception to the gen- 
eral rule that an estimate of the amount necessary for a 
particular purpose must be made at the January session 
of the county board in order to justify a subsequent levy 
for that purpose. Said ease is this far pertinent, at least, 
that it shows that a prior estimate is not in all cases an 
indispensable prerequisite to a levy by the county board. 

Very respectfully, WILLIS E. REED, 
Attorney General, 
July 12, 1916. 


Militia - Man—Candidate For Election. 


Where a member of the state militia was regularly nominated at the 
primary election as a candidate for the state legislature, and there- 
atter was called into service on the Mexican border, he is still 
entitled to have his name printed upon the regular election bal- 
lot for the general election, 


Hon. P. L. Hall, Jr., Brigadier General, Chief of the Staff, 
Lincoln, Neb. - 


Sir: In response to your inquiry of the 24th instant, 
in which you request a decision on the following statement: 
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“Major Robert G. Douglas, Fourth Nebraska Infantry, now in ser- 
vice on the Mexican border, is a candidate for the state legislature 
from Polk county, Nebraska.” 


You desire to know whether, under the law of this state, 
Major Robert G. Douglas can remain as such candidate 
under the existing state of affairs. 


Answering will say, assuming that Major Robert G. 
Douglas was regularly nominated at the primary election 
held in this state in April of this year, and at that time he 
was a member of the state militia, the test of his eligibility 
to remain a candidate for office cannot now be questioned 
by the courts. At the time of the primary election, mem- 
bers of the militia of this state were expressly permitted, 
by section 6, article 3, of the Constitution of Nebraska, to 
hold a seat in the legislature. The nomination, therefore, 
was absolutely valid, and so long as he does not resign, 
there is no provision of law to authorize or empower the 
striking of his name from the ballot, which must necessarily 
hereafter be printed, nor is there anything to prohibit 
the voters in voting for him, if they so desire. 


For ought that any one knows, he may return prior to 
or on the day of the election, since no war exists against 
Mexico and no desire to have a war against that unhappy 
country. 


Section 7, article 3, Constitution of Nebraska, among 
other things, provides: 

“Each house shall determine the rules of its proceedings and be the 
judge of the election, returns, and qualifications of its members.” 

Therefore, am clearly of the opinion, under the facts as- 
sumed herein and stated, that Major Robert G. Douglas, 
Fourth Nebraska Infantry, now in service on the Mexican 
border, is entitled, as a matter of law, to have his name 
printed upon the regular election ballot for the election to 
be held on November 7, 1916, and that it will be for the 
legislature only to determine his qualifications and eligi- 
bility. 

Very respectfully, WILLIS E. REED, 
July 28, 1916. Attorney General, 
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Assessor—Clerical Help. 


The county board is liable for clerical help employed by the county 
assessor, where the same is necessary to complete the work of 
his office in the time and manner required by the state board of 
equalization. 


W. J. Donahue, Esq., County Attorney of Boone County, 
Albion, Neb. 


Dear Sir: You inquire: 


“Is a county legally liable for clerical help employed by a county 
assessor, granting that the same is reasonably necessary to comple- 
tion of the work of his office in the time and manner required by the 
state board of equalization?” 


In answer to the question propounded by you, will say 
that I find no statutory provision which provides in ex- 
press terms for the payment of clerical help employed by 
a county assessor to assist him in the performance of the 
duties of his office, but that does not necessarily bar the 
payment by the county of such claims. 


In the case of Berryman v. Schahlander, 122 N. W. 990, 
it was held that: 


“The matter of allowing a sum to the county attorney to cover 
actual necessary expenses incurred while investigating and prosecut- 
ing criminal cases and defending cases brought against the county i's 
within the sound discretion of said board, and said board may, in the 
exercise of such discretion, lawfully allow and reimburse the county 
attorney for such expenditures.” 

Where it is reasonably necessary that clerical help be 
employed by the assessor, in order that the work of his 
office may be completed in the time and manner required 
by the state board of equalization, a moral obligation rests 
upon the county to pay for the services so rendered, and, 
in my opinion, the county board will be entirely justified 
in allowing claims for the reasonable value of such services. 


Very respectfully, WILLIS E. REED, 
August 12, 1916. Attorney General. 


Liquors—£ale. 


No person can be licensed to sell malt, spirituous and vinous liquors 
both at wholesale and retail. 
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Mr. John I’. Haacker, S 


Dear Sir: In answer to the question propounded by you 
in your letter of the 10th instant, I will say that under the 
law of this state no person can be licensed to sell malt, spir- 
ituous and vinous liquors both at wholesale and retail. 


outh Sioux City, Neb. 


The statute provides that: 


“No liquor license issued to any person or corporation engaged as 
a manufacturer, wholesaler or jobber of malt, spirituous or vinous 
liquors shall entitle the holder thereof to engage, or in any manner 
become interested, under pretext or otherwise, in the retail traffic in 
such liquor in this state.’ (Revised Statutes of 1913, Section 3890.) 


In construing the above quoted provision of statute the 
supreme court of this state has held that it is intended, 
“To prevent manufacturers, wholesalers, and jobbers from selling 


or being interested in the sale of intoxicants at retail.”’ (xr parte Reusch, 
113 N. W. 138.) 


Very respectfully, WILLIS FE. REED, 
August 12, 1916. Attorney General. 


Commitment—Industrial School. 


An order of the district court committing a minor to the state in- 
dustrial school is not void because it fixes the sentence ‘‘for a 
term of six months,” as said phrase is surplusage, the term of 
commitment being supplied by the statute. 


Board of Commissioners of State Institutions, 
Lincoln, Neb. 


Gentlemen: Yours of the 10th instant, received in 
which you state that a minor over the age of 16 years, was 
on the 7th day of July 1916, by the district court of Hall 
county, committed to the state industrial school at Kearney, 
for the term of 6 months, the said minor having been in- 
formed against for burglary and having admitted his guilt 
as charged in the information. From the body of the 
warrant appears the following: 


“Tt is therefore considered by the court that Hubert 
Criss be committed to the state industrial school for juve- 
nile delinquents, located at Kearney, Nebraska, for the term 
of 6 months: it is therefore considered by the court that 
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Joyce Goodwin be committed to the state industrial school 
for juvenile delinquents, located at Kearney, Nebraska, 
until he arrives at the age of twenty one years, unless soon- 
er paroled, or legally discharged as provided by law.’’ 


You state further that the questions raised are: 


1. Whether the commitment is valid and of full force 
and effect as it stands. 


2. Whether it may be treated as a valid commitment 
to the state industrial school, and the words ‘‘for the 
term of 6 months’’ be treated as surplusage, the term of 
commitment being supplied by the statute. (Revised Stat- 
utes of 1913, section 7379.) 


3. Is the order of commitment void? 


You desire the opinion of this office also with refer- 
ence to the force and effect of such an order of commitment 
in the case of the boy under the age of 16 years. 


Answering will say, the commitment is not void nor is 
it voidable. The words in the commitment, ‘‘for the term 
of, six months’’ is surplusage and is fully supplied hy the 
statute. That was a remedial statute, and instead of 
leaving to the district court power to determine the length 
of the sentence, the Board of Commissioners of State In- 
stitutions was to take the place of the court in that partic- 
ular instance and determine according to the conduct and 
behavior of the minor and for his best interest. 


Since the court could not extend the sentence beyond the 
time limited by the statute, it was powerless to make it for 
a less time notwithstanding section 7378, Revised Statutes 
of 1913, contemplates that proceedings leading up w the 
commitment may be reviewed by writ of error in the su- 
preme court. The defendant having pleaded guiity to a 
valid complaint, all that was left for the distric: judge to 
do was to enter the order of commitment, and it must be 
taken in connection with the other provisions of that chap- 
ter which had in mind the restraining of minors fer their 
individual benefit and improvement. 


I have assumed that the minor, Hubert Criss, is under 
the age of 18 years, and over the age of 16 years. The rule 
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of law would be the same, and the course of procedure by 
yourselves should not be different so far as restraining the 
minor is concerned, when the minor committed is under the 
age of 16 years. 


Very respectfully, WILLIS E. REED, 
August 16, 1916. Attorney General. 
Excess Baggage—Rates. 


Before any common carrier in the state of Nebraska can charge any 
rate for the transportation of baggage, it must secure the con- 
sent and approval of the state railway commission. 


When the state railway commission acts within its powers, con- 
ferred by the constitution and the legislature, and makes a 
valid order, a prosecution against a common carrier acting in 
obeyance to such order will not lie. 


Nebraska State Railway Commission, 
Lincoln, Neb. 


Gentlemen: In response to your letter of the 19th in- 
stant, I note that your secretary, writing for you, says: 


“T am directed by the State Railway Commission to present to 
you the case of R. L, Newman, et al. v. Chicago, Rock Island & Pacific 
Railway Company, and the Missouri Pacific Railway Company, our file 
1-4065, with the request that the first named defendant herein, be prose- 
cuted in the name of the state for violation of the law. 


“Attached hereto is the fille in the case, from which you will ob- 
serve that said defendant published a tariff rule on rate for excess 
baggage, which was a considerable increase over the regular rates; 
that after much correspondence the defendants, and both of them, 
corrected their rate and published schedules in accordance with the 
law which tariffs are included herewith. Complaint is now made 
that contrary to said approved tariffs, the Chicago, Rock Island & 
Pacific Railway Company has been charging a higher rate than the 
law allows. I am directed by the commission to say that all neces- 
sary proof in this case will be furnished by it.” 


The tariff you presented, and the only one accompanying 
the complaint, was one purporting to have been issued May 
18, 1916, by the Missouri Pacific Railway Company, and 
known as Nebraska Intra-state Local Baggage rates for 
excess weight. This I checked over with Mr. Newman, 
and from this rate it was evident that there was a miscon- 
ception or misunderstanding as to what the true tariff ac- 
tually was. Your rate expert Mr. Powell, being called in, 
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informed me that this was not the correct tariff, and lad 
never been approved by your body, and | discarded the 
same. 

“Section 5, c. 90, Laws 1907, made it the duty of all common 
carriers to file with the state railway commission within 30 days 
after the act took effect ‘all freight and passenger schedules, classi- 
fications, rates, tariffs and charges used by said common carriers 
and in effect January 1, 1907.’ Section 15, subd. ‘c.’ of the act pro- 
hibits changes being made in ‘any rate, schedule or classification 
until application has been made to the railway commission and per- 
mission had for that purpose.” (Katz-Craig Contracting Co. vr. Chica- 
goS8t. P.M. & O. R. Co, 141 N. W., 1131.) 

This necessarily meant the baggage rate as well as any 
other, and, by virtue of the act of the legislature, the bag- 
gage rate charged by the several carriers on January 1, 
1907, while they were then carrying passengers at the rate 
of three cents per mile, became the legal rate fixed by the 
legislature and which thé carriers must charge until your 
hody ordered otherwise. I asked Mr. Powell for the origi- 
nal schedule of rates filed with you, under and by virtue of 
that act of the legislature, and was ae Nebraska Tem- 
porary Excessive Baggage Tariff No. 1 in effect March 
7, 1907, issued by the Missouri Pacific Railway Company, 
and which was filed in your office October 24, 1907. 


Under this ee when checked over with the com- 
plaint of Mr. Newman, there was no violation of law for 
the rate, secording to that schedule, showed that when the 
passenger fare rate was from 83 cents to $1.10, the excess- 
ive baggage rate was 20 cents per hundred pounds, and 
when the fare was from $1.11 to $1.38 the excessive hag- 
gage rate for one hundred pounds was 25 cents. The fare 
charged Mr. Newman from Nehawka to Lincoln was $1.32. 
Mr. Newman had three hundred pounds of baggage. and 
the charge was 75 cents. Under that schedule of rates, 
there was no excessive charge. 

Upon further conference with your Mr. Powell, I was 
informed that there was a supplement, and in fact a dif- 
ferent rate than that, and he brought to me another sched- 
ule which bears date of March 1, 1899, and heing Exces- 
sive Baggage Tariff No. 7, filed somewhere +—22 U. G. P. 
Attached thereto was a supplement No. 1 to the said tarift, 
which gave the following rates and charges: Where ihe 
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railroad fare was one cent to $1.25, the rate was 15 cents, 
and from $1.26, to $1.75 the rate was 20 cents, and ‘rem 
$1.76 to $2.10 the rate was 25 cents. This appeared to show 
that the rate from Nehawka to Lincoln was 20 instead of 
25 cents, and it would appear to be an excessive charge. 


I inquired as to whether your body had ever made an or- 
der respecting the baggage rates other and different from 
that declared by the legislature of 1007, In each instance 
I was told no, but this morning, after I had gone through 
all tariffs carefully and after I had examined the Rock Is- 
land tariffs by you furnished and the complaint of Mr. 
Newman, which shows that from Lincoln to Plymouth and 
Plymouth to Lincoln the Rock Island had charged 97 cents 
railroad fare, and the excessive baggage was 270 pounds, it 
being claimed by your body and by Mr. Newman that the 
charge of 55 cents was excessive and should iiave been but 
40 cents, your Mr. Powell brought to my office your General 
Order No. 14, together with the correspondence relating 
thereto. 


It appears that each of the common carriers in the state 
requested your body to change and modify the baggage 
rate in the state of Nebraska by fixing a percentage of the 
passenger fare charged for the excessive baggage, and 
each common carrier, under date of May 22, 1908, was 
notified by you that its request had been granted, and you 
enclosed to each of them the following order: 


“General Order No. 14, before the Nebraska Railway Commission 
in the matter of the application of the railroads in Nebraska for the 
permission to reduce excessive baggage rates. This matter arises 
on the application of the Chicago, Burlington and Quincy Railroad 
Company., Chicago, St. Paul, Minn. and Omaha Railroad Co., Chica- 
go Rock Island and Pacific Railway Co., Chicago and Northwestern 
Railway Co., and St. Joseph and Grand Island Railway Co. to re- 
Cuce the present rates of transportation of excessive baggage be- 
tween stations in Nebraska, from 18 cents of the one way first class 
fare to 1634 of the one way first class passenger fare on one hun- 
dred pounds with minimum rate of 15 cents per hundred pounds and 
minimum charge of twenty-five (25) for any shipment. 


“It is hereby ordered that the said application be approved and 
that the said Chicago, Burlington & Quincy Railroad Co., Chicago, 
St. Paul, Minneapolis & Omaha Railway Co., Chicago and Northwest- 
ern Railway Co., and St. Josenh & Grand Island Railway Co., be, and 
the same are hereby ordered and directed on or before July 1, 1908, 
to put in force and effect the following schedule or rates for the 
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transportation of excessive baggage between stations in Nebraska 
with minimum rate of 15 cents per hundred pounds, and minimum 
charge of 25 cents for any shipment.” 


Where the Ticket The Excessive Where the Ticket The Excessive 


Fare is, Baggage rate Fare is, Baggage 
From To per 10v Ibs. is From To per 100 lbs. is 

03 -90 15 7.81 8.10 pe 

91 1,20 +20 8.11 8.40 i. 
4.21. 1,50 25 Ae 
1.51 1.80 3 1.5 
1.81 2.20 35 a 
2.11 2.40 40 i, 
2.41. 2.70 45 1. 
2.71 3.00 -50 i 
3.01 3.30 55 cb 
3.381 3.60 -60 1s 
3.61 3.90 65 1.8 
3.91 4.20 +70 a 
4.21 4.50 75 aig 
4.51 4.80 80 2. 
4.81 85 2. 
5.11 -90 2. 
5.41 195 2. 
5.71 1.00 2 
6.01 1.05 2. 
6.31 1.10 2 
6.61 1.15 2 
6.91 1.20 
7.24 1.25. 
7.51 1.30 


Made and entered at Lincoln, Nebraska, this 22nd day of 
May A. D. 1908. 
(SEAL) Nebraska State Railway Commission, 
Attest: H. J. Winnett, Chairman. 
Clark Perkins, Secretary’’ 


This order took the place of the legislature enactment, 
and, as far as the evidence is now before me, it is the only 
valid, legal, lawful, existing rate which any carrier in the 
state has a right to charge, and since they are not permit- 
ted to charge any more, on account of being guilty of ex- 
orbitant charges, neither are they permitted to charge less 
than the rate fixed by you, or they would be guilty of re- 
bating. 


Applying this tariff to the case of R. L. Newman, who 
was charged 55 cents for transporting 270 pounds of ex- 
cess baggage between Lincoln and Plymouth, it is appar- 
ent that the lawful charge is 54 cents to have been exact, 
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but it is a common practice or custom to try and cause the 
baggage rate to fall within the five cent limit; that is to 
say, if a charge is to be say 52 cents to charge only 50 
cents, and if it was over 53 or 54 cents to charge 55 
cents. 

With reference to the Nehawka charge over the Missouri 
Pacific, where there was 75 cents charged Mr. Newman 
for transporting 300 pounds, and the fare was $1.32, un- 
der the order the charge of 25 cents per hundred pounds 
as excessive fare was “strictly correct, and the Missouri 
Pacifie would be violating the law had it charged any 
other or different rate. 


oF. 


The schedule which was published by the Rock Island, 
to become effective July 1, 1916, as a part of the baggage 
fare tariff of the Chicago, Rock Island Company is con- 
sidered as having no legal force until it is first approved 
by your body. Have you ever approved such a tariff? 
Tf so, will you show me the order of your board approving 
the same? Until such an approval takes place, it is the 
same as that much waste paper, and has no place in the 
tariff book or any place else. It is misleading. and, as 
there is no violation of the law shown by the tariffs which 
you presented and wnon which I am supposed to prose- 
cute, unless you are able to show other competent evidence, 
no prosecution should follow. The trouble arises 
wholly from the order of your body, under date of the 
22nd of Mav, 1908, in charging percentages of railroad 
fares, when in fact mileage distance which the baggage was 
hauled should have been the charge. 


Both companies assure me, however, that they are ready 
and anxious to comply with the Jaw. but when the passenger 
fare of the Missouri Pacific and Rock Island was changed 
from two to. three cents, by virtue of the junction, and 
your order of May 2, remained unchanged, as expressed 
at that time. a new order was necessary as against the 
two roads of which complaint is made. 


Tf you will revise your order to conform to distance the 
baggage is to be hauled, instead of leaving it on its per- 
centage basis of fares paid. the trouble will cease at once 
and each carrier in the state will receive the same for the 
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services rendered, irrespective of the passenger fare per 
mile. 


Very respectfully, WILLIS BE. REED 
August 24, 1916. Attorney General. 


Election—Death of Nominee. 


Where a nominee dies before the printing of the official ballots for 
. the general election, his name should be omitted from such 
ballots. 


Hon. Charles W. Pool, Secretary of State, Lincoln, Neb. 


Dear Sir: With reference to your oral statement that 
since the primary election one of ihe parties nominated for 
judge of the twelfth judicial district has died, you inquire 
whether or not the name of the nominee who died since his 
nomination should be placed upon the ballot which is to 
be used at the general election in November. 


The law does not expect that a vain or foolish thing will 
he done, and notwithstanding there is no specific provision 
in the statute covering the identical question by you asked, 
assuming the facts by you stated to be true, the name of 
the nominee who since the primary election has died should 
be omitted from the official ballot which is to be used at the 
November election. 

Very respectfully, WILLIS E. REED, 

October 4, 1916. Attorney General. 


Elections. 


A representative of each of the political parties is permitted in the 
room where the ballots are received or deposited. 


A judge or clerk of the election board should assist disabled voters 
in making out their ballots. 


Any two electors of a precinct can swear in a man whose vote is chal- 


lenged, if they know such individual to be a legal voter of that pre- 
cinct. 


Any one may remain in the room occupied by the judges and clerks of 
election, after the polls have closed, provided he in no manner in- 
terferes with the duties of such judges or clerks of election, 
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The judges and clerks of election should withdraw challenges, if they 
know that the challenged voter ought not to have been challenged. 
The statute points out how the challenged voter may offer his vote. 


When a voter has been challenged, the commissioner should immediate- 
ly mail to the challenged voter a notice of such challenge, but a 
voter may be challenged at any time before he votes. 


An election commissioner cannot stop a man from voting on some pre- 
text of his own, 


George A. Magney, Esq., County Attorney of Douglas 
County, Omaha, Neb. 
Dear Sir: In response to your favor of the 18th instant 
will say that since there are quite a number of questions 
which you have asked, will answer them in their order. ~ 


“1. Is either party allowed a checker on the inside of the booth?” 


If you mean booth, my answer is no. I take it, however, 
that you must necessarily mean in the room where the bal- 
lots are received or deposited. Section 2010, Revised Stat- 
utes of 1913, is as follows: 

“No person Other than electors engaged in receiving, preparing or 
depositing ballots, the judges and clerks of election, and one qualified 
elector of the voting precinct as a representative of each of the politi- 
cal parties, for the purpose of challenging illegal voters, shall be per- 
mitted to be within said rail.” 

No special law has been passed which in any manner 
changes that section of statute, and said section very clearly 
answers your question. 

“2. Ifa man is a disabled voter, is it not the judge or clerk from 
the different parties, or is it the inspector, who makes out his ballot.’ 

The inspector has no authority whatever to make out 
the ballot. It would he contrary to law to permit or allow 
him to do so. The disabled voter can and should call upon 
a judge or clerk of the election board to assist him in 
making out his ballot. Section 2034, Revised Statutes 1913, 
js a complete answer to your second inquiry. 

“3. %If a man is challenged, can any two electors of the precinct 
swear him in, can they swear in anybody else, or can they swear in 
avery one they know to be a legal voter of that precinct?” 

Yes. See section 2025, Revised Statutes of 1913, which 
is as follows: 


“The affidavit provided for in the next preceding section shall state 
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the elector’s reasons for not having appeared before the board of regis- 
iration on any of the days fixed for registration or revision of registra- 
tion, as provided for in article XIII or XIV, as the case may be, which 
affidavit ghiall set forth the elector’s place of residence and the facts 
necessary to show that he is a qualified voter in the precinct. And 
such affidavit shall also be accompanied by and attached to affidavits 
or oaths of two freeholders, who are, and have been, residents of the 
precinct in which the elector offers to vote for at least one year im- 
mediately preceding the said election, which affidavit or oath shall 
state that said freeholders know the elector to be a resident and quali- 
fied voter of said precinct, and upon filing such affidavit with the judges 
of election and making the proof herein required, such person shall be 
entitled to vote.” 


“4, When the polls close, is any one allowed in the booth except 
the judges and clerks?” 


In so far as one or more individuals being permitted to 
enter and be allowed to remain in the room occupied by 
the judges and clerks of election, and in which they in no 
manner interfere with the judges and clerks in the dis- 
charge of their duties, there is no statutory law prohibit- 
ing the same. 

“5. Can the judges, Glerks, or the inspector set aside a challenged 
woe nen they know and are satisfied that the party is entitled to a 


At any time before the voter presents himself to vote, 
if the inspector finds and knows that the challenged voter 
ought not to have been challenged, it is his duty to with- 
draw the challenge. The judges and clerks may not set 
aside a challenge, but the statute points out the way in 
which a challenged voter may offer his vote. 


“6. How long before election day should a voter be notified that he 
is challenged? If he is not notified at the proper time, is he not en- 
titled to a vote if he produces his notice stamped by the United States 
imails?’’ 


In this respect the law is as follows: 


“Tt is hereby made the duty of the election commissioner to verify 
the registration in each election district, through the various inspec- 
tors, within the ten days next preceding each and every generalstateand 
regular city election and at such other times as the election commis- 
sioner may deem necessary, and. he shall thereupon enter or cause to be 
entered the word ‘challenge’ opposite the name of any voter reported 
by said inspector as unlawfully registered; and such entry shall not 
be cancelled nor the person so challenged permitted to vote without 
evidence being produced in writing and filed with said commissioner 
or inspector showing the correctness of his registration, which evidence 
shall be in the form of an affidavit, the filing of which shall be entered 
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thus, ‘affidavit,’ opposite the name of the voter so challenged, which 
affidavit shall be signed by the person challenged and by two regularly 
registered voters of the district and siall state facts sufficient to show 
the correctness of his registration... Whereupon such commissioner 
or inspector shall make entry ‘challenge withdrawn’ opposite the name 
of such voter. Upon the entry of any such challenge against a person 
whose name appears upon the registration records, the commissioner 
shall send a notice over his signature, through the mail, duly stamped, 
to all such persons against whose names a challenge has been entered at 
the address given upon said registration records, requiring such person 
to appear before the election commissioner or inspector, to verify his 
registration under oath, and upon his failure so to appear within one 
year thereafter, or to file with said commissioner an affidavit setting 
forth a good and sufficient reason for not appearing in person, and 
setting forth facts showing the correctness of such registration, verified 
by two registered voters of the same district as such voter, the said 
registration shall be cancelled.”’ (Revised Statutes of 19138, sec. 2320.) 


It is, therefore, quite evident that as soon as possible 
after the challenge has been entered, the commissioner 
should mail to the challenged voter a notice that he has 
been challenged, although it would not deprive the inspec- 
tor from challenging an individual when he is about to 
vote, if he has reasons to believe he is not a legal voter, 
since a voter may be challenged at any time before he 
votes. 


“7, Can the election commissioner stop a man from voting on some 
pretext of his own?” 


The statute points out what the duties of the election 
commissioner are, and there is nothing in the statute which 
indicates that the commissioner could or should, upon any 
pretext, deny an individual, who is in fact a qualified elec- 
tor, from exercising his right of franchise if the elector 
has complied with the law with reference to registering 
in due time, and tenders proof if challenged that he is a 
bona fide and legal voter. Inasmuch as a challenge may 
be for more than one ground, and the statute points out 
the necessity of filing an affidavit, signed by the challenged 
voter and two legal voters in that precinct. I take it that 
there is no special form of an affidavit other than that 
indicated and found in the statute, at least this depart- 
ment has no such form of an affidavit. 

Very respectfully, WILLIS E. REED, 

October 21, 1916. Attorney General. 
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Aliens—Right to Vote. 


‘An alien, who has declared his intention to become a citizen of the 
United States, even though the time within which he should take 
out his second papers has elapsed, is permitted to vote in this 
state. 


Nebraska Dry Federation, W. T. Thompson, Chairman, 
Lincoln, Neb. 


Dear Sir: In your favor of the 21st instant, which has 
just been received at this office today, you refer to section 
1, article 5, Constitution of Nebraska. No doubt you have 
reference to article 7, instead of 5, which is as follows: 

“Every male person of the age of twenty-one years or upwards be- 
longing to either of the folloving classes, who shall have resided in 


the state six months, and in the county, precinct, or ward for the term 
provided by law shall be an elector, 


“First. Citizens of the United States. 


“Second. Persons of foreign birth who shall have declared their 
intention to become citizens conformably to the laws of the United 
States. on the subject of naturalization, at least thirty days prior to 
an election.” 


* You inquire: 

“After the declaration of intention of an alien to become a citizen 
of the United States, evidenced by his first papers, has become dormant 
and void under the federal statutes, does such declaration still qualify 
an alien as an elector of this state under our constitution?” 

At the time the Constitution of Nebraska was proposed 
for adoption, there were then residing within the state 
many foreign born citizens, and a clear distinction was 
intended to be made by the framers of the constitution 
between citizens of the state and those who desired to be- 
come citizens, and they said, in as clear language as pos- 
sible, that any person should be an elector under the pro- 
posed constitution if he had declared his intention to be- 
come a citizen, the difference and distinction being that 
not only citizens but those who intended to become citi- 
zens, should be permitted and allowed to vote. 


That part of the constitution has never been changed, 
and the federal government has never claimed the right 
to interfere with the power reserved to the state by re- 
stricting any class from voting. While I might be pleased 
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to hold otherwise if the constitution were different, yet, 
under the constitution, it is not even a debatable question. 
This department adheres to, and sees no occasion to change 
or modify, the opinion as expressed by Assistant Attorney 
General Edgerton, in the Report & Opinions of the Attorney 
General for 1913-1914. 
Very respectfully, WILLIS E. REED, 
October 26, 1916. Attorney General. 


Disinfection—Costs. 


The necessary expense of disinfecting premises which have been oc- 
cupied by one afflicted with an infectious or contagious disease, is 
a public charge, when such disinfection is had under the direction 
of the public health officers, or in conformity with their re- 
quirements. 


J.D. Case, M. D., State Health Inspector, Lincoln, Neb. 


Dear Sir: In answer to your oral request for an opinion 
from this department as to who pays the costs of disinfect- 
ing premises which have been oceupied by one afflicted 
with an infectious or contagious disease, I will say that 
section 278, Revised Statutes of 1913, provides, among 
other things, that: 


“The state board of health shall have supervision and contro] of 
all matters relating to sanitation and quarantine necessary to the 
protection of the people of this state from diseases arising from un- 
sanitary conditions and from contagious, infectious and epidemic dis- 
eases; and it shall be the duty of said state board of health to formu- 
late, adopt and publish such proper and reasonable general rules and 
regulations as will best serve to promote sanitation throughout the 
state and prevent the introduction or spread of disease; * = - 
and all necessary expenses incurred in the enforcement of such rules 
and regulations shall be paid by the city, village or county, for and 
within which the same shall have been incurred,” 


Acting in conformity with the power conferred upon 
them by the above quoted provisions of statute, the state 
board of health has adopted a rule that: 


“Adequate disinfection of premises, furniture and belongings, when 
deemed necessary by the local health officer or required by this code 
or otherwise by law, shall immediately follow the recovery, death, 
or removal of a person affected with a communicable disease. Such 
disinfection, shall be performed by or under the direction of the local 
health officer in accordance with the rules and regulations of the 
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state board of health and at the public expense unless otherwise pro- 
vided pursuant to law.” (Laws, Rules & Regulations of State Board 
of Health, p. 39, Rule 29.) 

It would seem, from the foregoing quoted provisions of 
the statute and the rules adopted by the state board of 
health, that the expense of disinfection in such a case is a 
publie charge in this state. The prevailing rule in other 
jurisdictions is to the same effect. 

“As a general proposition, it may be stated that, inasmuch as 
quarantine is a public affair and for the benefit of the community, 
all. the reasonable expenses which may Re incurred by the officers are 
chargeable upon the public. * * The necessary 


expenses of quarantine are a public sideeutt (Hemenway on Public 
Health, p. 618.) 


See also Sairyer v. Wapello County, 1383 N, W., 104. 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By GEORGE W. AYRES, 
November 22, 1916. Special Assistant. 


County Judges—Fees. 


A county judge is entitled to charge fees in justice cases as provided 
in the amendatory act found in Session Laws of Nebraska for 
1915, page 110. 


James P. Boler, Esq., County Attorney of Greeley County, 
Greeley, Neb. 


Dear Sir: Your favor of the 22nd instant received, 
wherein you state: 

“IT have been asked for an opinion on the question of fees in the 
county judge’s office, and thought best to refer the matter to you. 
‘The question is: Can the county judge charge fees as enumerated 
under section 2449, page 110, Laws of Nebraska, 1915, in justice 
‘court cases?” 


An examination of the original section 2449, Revised 
Statutes of Nebraska 1913, before amended and Bee 
hy the act found on page 110 Session Laws of Nebraska 
for 1915, indicates that prior to the passage of this amenda- 
tory act, the county judge was specifically directed to 
charge fees in justice cases in accordance with section 
2458, Revised Statutes of Nebraska for 1913, and inasmuch 
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as the legislature in this amendatory act specifically left 
out the section above referred to, it appears that their in- 
tent was that the county judge should be entitled to charge 
fees in justice cases, as provided in the amendatory act 
found at page 110, Session Laws of Nebraska, 1915. 
Very respectfully, WILLIS E. REED, 
Attorney General, 
By DEXTER T. BARRETT, 
November 29, 1916. Deputy Attorney General, 
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